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THE PREFACE. 


J.' H E motives for undertaking the compilation of a new 
Digell of Indian Law are fo well unfolded in a letter ad- 
drelfed by the- late Sir William Jones to the Supreme 
Council of Bengal, that it will fuffice to extraft therefrom 
the fentiments exprelTed by that venerable magillrate. It 
mull ever be regretted, that the public,k has loft by his pre- 
mature death, a tranllation from his pen of a digeft compiled 
under his direflion, and an introduftory difcourfe for which 
he had prepared curious and ample materials.* The lofs is 
irreparable; for no other joins to a competent knowledge 
of oriental languages that legiftative fpirit and intimate ac- 
quaintance with the principles of jurifprudence, which he 
poflelfed in fo eminent a degree. • • v ' 

“ Nothing,” fays Sir William Jones in the addrefs al- 
luded to, “ could be more obvioufly juft than to deter- 
mine private contefts according to thofe laws, which the 
‘= parties themfelves had ever confidered as the rules of their 
“ conduft and engagements in civil life ; nor could any 
thing be wifer than, by a legiftative aa, to alTure tht Hindu 
“ and Mvjdman fubjeas of Great Britain, that the private 

• Set h„ I, a Anmvci&r/ Dlftturfi tt PterHoit of *, Anaict Sociel;, Vd. 4, p. ,76. 

“ laws. 
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laws, which they feverally hold facred, and a violation of 
“ which they would have thought the moft grievous oppref- 
“ fion, fhould not be fuperfeded by a new fyftem of which 
“ they could have no knowledge, and which they mud have 
“ confidercd as impofed on them by a fpirit of rigour and in- 
“ tolerance. So far the piinciple of decifion between the 
“ native parties in a caufe appears perfeflly clear ; but the 
“ difilculty lies (as in mod other cafes) in the application of 
“ the principle to praflicc ; for the Hindu and ilufiltnan laws 
*• are locked up for the mod part in two very difhctilt lan- 
“ guages, • Sanferit and Arabick, which few Europeans will 
“ ever learn, becaufe neither of them leads to any advantage 
“ in worldly purfuits ; and if w’e give judgment only from the 
“ opinions of the native lawyers and fcholars, we can ne- 
“ ver be Cure that we have not been deceived by them. It 
“ would be abfurd and unjud to pafs an indiferiminate 
“ cenfure on a cortfiderable body of -men ; but my cx- 
<> perience judifies me in declaring, that I could not with an 
cafy confcience concur in a decifion, merely on the written 
“ opinion of native lawyers, in any caufe in which they could 
“ have the remoted intcred in mideading the ccurt : nor, 
“ how vigilant foever wc might be, would it be very diffi- 
cult for tlrem to midead us ; for a finglc obfeure text, ex- 
“ plained by thcmfelvcs, might be quoted as c.xprcfs autho- 
“ ritv, though perhaps in the very book from wliich it was 
felefled, it migKfbe differently c.xplaincd, or introduced 
only for the purpofe of being exploded. The obvious 
“ remedy for this evil had occurred to me before I left 
“ England, where I had communicated my fentiments to 
“ fomc friends in Parliament and on the bench in VVed- 
“ minder Hall, of whofc difeernment I liad the highed opl- 
“ nion ; and thofe fetiments I propofe to unfold in this let- 
“ ter with as much brevity as the magnitude of the fubjea 
“ will admit. If we had a complete digeft of Hindu and 
“ Mu/iaiifmdan Laws, after the model of' Justi.nian’s inedi- 

“ mable 
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mable pandects, compiled by the moll learned of the na- 
« live lawyers with an accurate verbal tranilation of it into 
“ Englifh, and if copies of the work were repofited in the 
“ proper offices of the Sedr Diwdni Addlal, and of the Su- 
“ preme-Court, that they might occaGonally be confulted as 
“ a ftandard otjullicc. we Ihould rarely be at a lofs forprin- 
“ ciples at ieafi. and rules of law applicable to the cafes be- 
“ fore us, and Ihould never perhaps be led allray by the Pan- 
“ dtts or Mattlavts, who would hardly venture to impofe on 
“ us, when their impofition might fo eafily be deteSed. The 
“ great work, of which Justinian has the credit, confitls 
“ of texts collefled from law books of approved authority 
“ which in his time were extant at Rome ; and thofe texts 
“ are digelled according to a fcientifical analyfis ; the names 
" of the original authors and the titles of their fevcral books, 
“ being condantly cited with references even to the parts of 
“ their works, from which the different paffages were feleft- 
“ ed ; but although it comprehends the whole fyHem of ju- 
“ rifprudcnce, publick, private and criminal, yet that vail 
“ compilation was finilhed, we are told, in three years : it 
“ beais marks unquelHonably of great precipitation, and of 

a defire to gratify the Emperor by quicknefs of dilpatch ; 
“ but with all its impcrfetlions at is a mod valuable mine of 
“ juridical knowledge. It gives law at this hour to the great- 
“ ed part of Europe ; and, though few Englifh lawyers dare 
“ make fuch an acknowledgment, it is the true fource of 
“ nearly all our Englilh laws, that are not of a feudal ori- 
“ gin. It would not be unworthy of a Britilh government 
“ to give the natives of thefe Indian provinces a permanent 
“ fecurity for -the due adminiftration of juftice among them, 

“ fimilar to that which Justinian gave to his Greek and 
“ Roman fubjedls ; but our compilation would require far 
“ lefs labour and might be completed with far greater exafl- 
“ nefs in as ihort a time ; fince it would be confined to the 
“ laws of contrails and inheritances which are of the mod 

extenfive 
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'* cxtcnfivc life in private iife, and to ti'hich tJie Jegiflature 
“ has limited the dccifions of the Supreme Court in caufes 
“ benveen native parties: the labour of the work would alfo 
“ be grcatl)- diminilhed by two compilations already made 
“ in Sanferit and Arabick, which approach nearly in merit 
“ and in method, to the digeft of Justinian. The firft was 
“•compofed a few centuries ago by a Brahmen of this pro- 
“ vince, named RaghUnandana and is comprized in twenty 
feven books at leak, on every branch of Ilitnia law: the 
“ fccond, which the Arabs call the Indian dccifions, is known 
here by the title of Ftta'wli Adlemgiti, and was compiled, by 
" the carder of Auranczib, in five large volumes, of which 
" I poffefs a perfeS and well collated copy. To tranfiatc 
“ ihcfe immenfe works would be rupcrfluous labour; but 
“ they tvill greatly facilitate the compilation of a digefi on 
“ the laws of inheritance and contrafls; and the code, asjt 
<■ is called, of Hindu late which was compiled at the requck 
•• of Mr. IIastinos, will be ufcful for the fame putpofe, 
•• though it by no means obviates the difiiculties before Hated, 
“ nor fiiperfcdcs the ncccffity, or the c.vpcdicncc at Icafl, of 
“ a more ample repofitory of Hindu laws, cfpecially on the 
“ twelve different contrafls, to which Ul.riAN has given fpe- 
“ cifick names; and on all the others, which, though not fpcci- 
•• fic.allynamcd,aie reducible to four general heads. Tlie latl 
“ mentioned work is entiled Vkaddmava Se’tu, and confifls, 
like the Roman digefi, of authcmick tc.Nts with the names 
o of their feveral authors regularly prefixed to'lhcm and cx- 
“ plained, where an explanation isrequifite, in lllorlnotesta- 
•' ken from commcnt.!rits of high authority: it is as far as it 
goei .t very excellent work; but though it appear extreme* 
" ly diinire on fnajecls rather curious than ufcrul, and though 
'■ the chapter on inheiitanccs be copious and c;;a£l, vet the 
" other itnpnrtanl branch of jurirpriidcncc, the law of coii- 
■■ trzas. is scry feccinclly and fuperficiallv difculfed and 
" beers an inconfidcrablc pioportion to the refi of the work. 

“ l!ut 
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“ But whatever be the merit of the original, the tranllation of 
“ it has no authority, and is of no other ufe then to ftjggeft 
“ inquiries on the many dark paflages, which we find in it ; 
“'properly fpeaking, indeed, we cannot call it a tranllation; 
“ for though Mr. Halhed performed his part with fitJelity, 
“ yet the Perfian interpreter had fupplied him only with a 
“ loofe injudicious epitome of the original ScLnJcrit. 
“ in which abftrafl: many elfential paflages are omitted, 
“ though feveral notes of little confequence are interpolated 
“ from a vain idea of elucidating or improving the text." * 

Eesioes the great work of Raghu.vand ana abovemeotion- 
ed, many other digells have been compiled by Hindi’ 
yers ; which, like his, confifl of texts collefted from the infti- 
tutes attributed to ancient legillators, with a glofs expiana- 
iS3iycn‘'AVwifeTi&aii\f remsrTC'A'Asg'dhnraisg’ cuwii’uviyAvav, (0 
fulfil the precept of their great lawgiver, “ when ther-e are 
" two facred texts apparently inconfifient, both are hyd to 
“ be law ; for both ace pronounced by the wife to be valid 
“ and reconcileable.” + From various digells, and from 
commentaries on the inllitutes of law, the prefent digell Jjaj 
been compiled ; and the venerable author, Jaganna't’ha^ has 
added a copious commentary, fometimes indeed putfuing 
frivolous difquifitions, but always fully explaining the various 
interpretations, of which the text is fubfceptible. Ip re- 
ftriS-ing this compilation to the law of contradls and fuccefi 
Cons, he has omitted the law of evidence, the rules of plead- 
ing, the rights of landlord and tenant, the decifion of quef- 
tions refpefting boundaries, with fome other topieks, wJiJch 

• The letter, from which this extrafl is taken) 1$ dated 19th March 178S On ^^tf^^edate 
the th-n Governor General, Marqois CouhWALlis, with the concurrence of the Mcnjjjjj-j gf 
Council, accepted the offer in terms honooraUe to the propofer and cxprefiive of tlie mof^ Jjbersl 
feotiments “ The ohjedl of your propclltion,” they fay, *« being to promote a due adtr„n,{^^, 

“ tion cfjuftice, it becomes intereftmg to humanity, and it is defemng of our peculiar it^^ntion 

as being intended to incrcafe and feenre the happmeS of the numerous fubjea$ of the r * 

“ pany’s provinces.” ' 


f Menu, Qiaptcrll, v. 41. 


Ihpuld 
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Iliould be likewife treated for the purpofe of aflifting courts 
of civil judicature in deciding private contefls according to 
the laws, which the fftndu fubjeSs of Great Britain hold 
facred. The body of Indian law comprifes a fyftem of du- 
ties religious and civil. Separating the topick of religious 
duties, and omitting ethical lubjefls, Bmdu lawyers have 
conlidered civil duties under the diftindl heads of private 
cbntells and forenfick praflice ; the firft comprehends 
law private and criminal ; the laft includes the forms of 
judicial procedure, rules of pleading, law of evidence writ- 
ten and oral, adverfe titles, oaths, and ordeal. The tranf- 
lation of ‘Menu has fulEcicntly made known the criminal 
law of the Hindus, which is now fuperfeded by the Mu/iam- 
mulan fyllem : but another head of private contefls, in which, 
under the name of difputes concerning boundaries, the rights 
of hulbaudmen are examined, contains matter both curious 
and ufeful ; praQical law, cfpecially the fyflem of evidence, 
mull bo fometitnos confultcd in the provincial courts, tthich 
arc not governed by Englifh law ; and t!)c rules of Ipecial 
pleading liavc been pronounced e-xccllcnt by one, whofe 
opinion has great weight. * 

The D'hrma 'Sd/lra, or facred code of law, comprifmg 
all the fubjefls abovementioned, is called SmTili, what was 
remembered, in contradiflinflion to Sntli, what was heard. 
By thefe names it is fignified, that the VeJa has preferved the 
words of revelation, while the fyllem of law records the fenfe 
cxprelfcd in other words. It has been promulgated by thir- 
ty fix ancient f.iges, who are named in three verfes of the 
Pcidma fur ana: Yajns-awalcy.'i however, mentions no more 
than twenty : on the other hand fages arc cited in law trafls, 
whole names do not appear in either lift, Treatifes, attribut- 
ed to thefe ancient philofophcrs, arc extant, which internal 
evidence proves to be ancient, though probably compofed 


• £ f linAM Joviu., n*n2rtJ..f ftnc*'. 


by 
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by other perfons, as the Purdnas, written by many difFercnt 
authors, are all afcribed to Vya^sa ; for the dramatic form, 
which has been given to moft of thofe traSs, and the ufe of 
the third perfon, when the reputed author is named in his 
code, extort a confelTion from commentators, that the infli- 
tutes muft have been compofed by pupils from the recollec- 
tion of precepts delivered by their holy inftruftor. Without 
examining whether the authenticity of codes now extant be 
thus fufficiently eftablifhed, the Hindus revere thofe inftitutes 
as containing a fyllem of facred law confirmed by the Veda 
itfelf in a text thus tranflated by Sir William Jones accord- 
ing to the glofs of Sancara; “God, having created the 
four claffes, had not yet completed his work; but in addition 
to it, left the royal and military clafs Ihould become infup- 
portable through their power and ferocity, he produced the 
tranfeendent body of law ; fince law is the king of kings, far 
more powerful and rigid than they: nothing can be mightier 
than law, by whofe aid, as by that of the higheft monarch, 
even the weak may prevail over the ftrong.” 

Concerning the birth and aSlions of the legiftators we 
know little more than what is recorded in the Purdnas ; and 
the whole of what is there recorded, belongs either to he- 
roick hiftory or to mythology. Such topicks would be here 
mifplaced : but a fhort notice of the inftitutes, commenta- 
ries, and digefts, which have been ufed by the compiler, may 
be fitly fubjoined to introduce to the reader’s acquaintance 
the authorities cited in the work. 

The laws of Menu, who is revered by Hindus as the firft 
of legiftators, have already appeared in the Englifii language. 
Among the numerous commentators on his inftitutes, the 
moft efteemed have been noticed in the preface to the tranf- 
lation of his work ; namely a commentary by Me d’ha tit’hi 
fon of Biraswa'mi BhattV, which, having been partly loft, 

has 
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has been completed by other hands at the court of Madana 
Pa'la, a prince of Dig'h ; another commentary by Govinda 
Raja; a ^hird by D’haranid’hera ; and the celebrated 
glofs of CuLLUCA Bhatta. The commentary called RUn- 
zoarl’ha MuSdvalt and fome others are occafionally quoted in 
this digeft. 

Atri, not named among legiQators in the Padma ptirdn'i, 
is fecond in the lift of Yajnyawalcya : he is one of the 
ten Lords of created beings,* and father of Dattatreya, 
DuRVA'SAsand So'ma : a perfpicuous treatifc in verfc, at- 
tributed to him, is extant. Vishn'o, not the Indian divini- 
ty, but an ancient philofopher who bore this name, is re- 
puted author of an excellent law treatife in verfe ; and Ha- 
ri'ta is cited as the author of a treatife in profc : metrical 
abridgements of both works arc alfo extant. 

Ya'jnyawalcya, grandfon of Viswa'mitra, is deferibed 
in the introduflion of his own inftitutes as delivering his pre- 
cepts to an audience of ancient philofophcrs affcmbled in 
the province of Mit'/ild. Tiiefc inftitutes have been arranged 
in three chapters containing one thoufand and twenty three 
couplets. An excellent commentary, entitled Mitdcfiard, 
was compofed by 'VijnyaneVwara, a hermit, who cites 
other legiftators in the progrefs of his work, and expounds 
their texts as well as thofe of his author, thus compofing 
a treatife, which may fupply the place of a regular digeft: 
it is fo ufed in the province of Denans, where it is prefer- 
red to other law tracls ; but fome of his opinions have been 
fuccersfully controverted by late writers. Following the ar- 
rangement of his author, he has divided his work into three 
parts: the ftrft treats of duties; the fecond, of private con- 
tefts and adminiftrativc law : the third, of purification, the 
orders of devotion, penance and fo forth. .Another com- 


• .Mikp, Cla,— fl, t. jr 
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mentary on Ya'jnyawalcya by DE'vABo'n’HAi and one by 
VISWARU'PA, are occafionally cited. The Dipacalicd by SV- 
LAPAN I, which is likewife a commentary on Ya jnyawal- 
CYA, is in deferved repute with the Gaurtya fchool. 


Us ANAS is another name of Sucra, the regent of the pla- 
net Venus: he was grandfon of BuRiou: his inftitutes in 
verfe, with an abridgement, are extant; as is a ihort treatife 
containing about feventy couplets afcribed to Anoiras who 
holds a place among the ten lords of created beings,' and 
according to the Bhdgamta became father of Utat’hya and 
of VrTiiaspati in the reign of the fecond Menu. A ihort 
trail containing a hundred couplets is attributed to Yama 
brother of the feventh Menu and ruler of the world below: 
CULLUCA bhatVa wrote a glofs on his inllitutes, Apas- 
tamba was author of a work in profe, which is extant with 
an abridgement in verfe: but the metrical abridgement only 
of the inllitutes of Samverta is among the trails which were 
colleaed for the prefent compilation. CaTya-yana is au- 
thor of a clear and full treatife on law, and alfo wrote on 
grammar and on other fubjeas. Vrihaspati, regent of the 
planet Jupiter, has a place among legHlators; he was fon of 
Angiras according to one legend, but fon of DeVala ac- 
cording to another : the abridgement of his inllitutes, if not 
the code at large, is extant. Para'sara, grandfon of Va- 
sisht’ha, is termed the higheh authority for the fourth age- 
a work attributed to him is extant, with a commentarv bv 

Madhava'cha'rya. Vyasa, fon of Par.a'sara is reputed au 

thor of the Purdnas, which, with fome works more immedi 

ately conneaed with law, are often cited in his name. San” 

c’HA and Lic'hita are the authors of a joint work in nrofe" 

which has been abridged in verfe: their feparate trafls in’ 

verfe are alfo extant. Heroick hillory notices two nerfnn 

agesofthenameofDACSHA; one fon of Brahma h 

therfon oFPrachetas: a fimilar leeend nn fU ’ ^ o- 

^ gciia on the marriage of 

their 
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their daughters, and which is evidently allegorical, is told 
of both : it does not appear certain which of them is the le- 
gillator ; however, a law treatife in verfe is dignified with 
this name. Gautam t, fon of the celebrated founder of a 
rational fyltem of metaphyficks and logick, is named in eve- 
ry lift of legillators, although texts are cited in the name of 
his father Go'tama, the fon of UrAT’HVAt an elegant trea- 
tife in profe is afcnbed to Gautama, S'a'ta'tapa is author 
of a treatife on penance and expiation, of which an abridge- 
ment in verfe is extant. Vas'isht’ha, the preceptor of 
the inferiour gods, and one ol the lords of created beings, 
is tha laft of twenty legillators named by Yajuvavvalcva : 
his elegant work in profe mixed with verfe is extant. 

In the Padma pm ana the number of thirty fix legillators 
is completed by the following names; Mari'chi, the father 
of Cas'yapa; Pulastya, father of Agastya ; Prache'tas, 
fon of Pra'chi'navarhisha by a daughter of the ocean, and 
father of Dacsha; Bhrigu, fon of Menu; Na'reda, be- 
gotten by Brahma', and again by Cas'yapa, on the wife of 
Dacsha ; Cas'yapa, fon of Mari'chi ; Viswa'mitra, a fage 
among military men, who became a Brdhmana through his 
devotion; De'vala, fon of Viswa'mitra, and grandfa- 
ther of the celebrated grammarian Pa'n'ini, but according to 
another legend great grandfon of Dacsha ; R ishyas'r inga, 
fon of Vibhandaca by a miraculous birth from a doe ; 
Ga'rgya the aftronomer; Baud’hayana, who is frequent- 
ly cited by lawyers; Pait'’iii'nasi, who is alfo cited in this 
digeft; Ja'ba'li, Sumantu, Para'scara, Lo'ca'cshi and 
Cut’humi, whofe names rarely occur in any compilation 
of law. 

Besides thefe legillators, Diiaumya, the prieft of the Pdn- 
davas and author ot a commentary on the Yajuncda^ AVwa- 
LA YANA, who wiote OH thc detail of religious a£ls and cere- 
monies. 
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monies, and Datta, the fon of Atri, are cited in this 
compilation; and Bha'guri is quoted for a glofs on the 
inftitutes of Menu. 

The Rdmdyam of Vae.\iici, the carlieff epick poem, is 
cited as nearly equal in authority with the poems on my- 
thology and heroick hlftory, which are afcribed to Vya'sa. 
For the purpofe of elucidation the compiler fometimcs quotes 
metaphylical rules, and ethical maxims ; and with particu- 
lar veneration, the fublime works of Udayana'cha'rya; the 
reviver of the rational fyftem of philofophy. For the fame 
purpofe he has made fome ufc of the dramas and epick poem 
_of Ca'lidasa, and lyrick poetry of JayadeVa, The trea- 
tifes and commentaries of lawyers, which have been confult- 
ed by the compiler, are numerous. 

The Ch’handoga far:/:skCa by Cesava Mis'ra a celebrated 
philofopher, and its commentary named Pansuhta pracds'a, 
are works of great authority; they treat of the duties of 
prieHs, efpecially thofe who are guided in their religious ce- 
remonies by the Sdmaveda. A more general treatife entitled 
Dwaita paris'isht'a is the work of the fame author, a native of 
Mil’htld, The Kva'rfa Retrtdcara, a digell highly efteemedby 
the lawyers of Mtt’hild or Tirabhudi, was compiled under the 
fuperintendence of Chan'dTVwara, miniller of Harasi.vha 
deVa king of Mit’hild. Chan'des'wara is reputed author of 
other trafls. The Vivdda Chintdineni^ Vyavahdra Chintdmeni^ and 
other works of Va'ckespati Mxsra, are alfo in high repute 
among the lawyers of Mii’hild. No more than ten or twelve 
generations have paft fince he flouriflaed at Scmaid in Tirhut^ 
The Vivdda Chandra and other works compofed by Lac’hima' 
de'vi' are likewife much relpefled in the Makhila fchool. 
This learned female fet the name of her nephew Misaeu 
Misra to all her compolitions on law and philofophy, and 
took the titles of her work from the then reigning prince 

Chan- 
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Chandrasjnha grandfonofHARAsiNHA de'va. TheVivada 
Chandra is never cited by name in the new digeft ; although 
it has been frequently copied in the anonymous commen- 
tary. 

The Vyavahdra-talwa, Ddyalatzva, and other works of Rag- 
HUNANDANA Bandyaghadya are highly refpefled by the Gau- 
rija fchool. This great lawyer is frequently cited by the title 
of Smdrta-bhal'idchdrya, as Va chespati mis'r a is diilinguiflied 
by his family name of Misra. TheDwaita nirnaya of Va'ches- 
PATi bhat't'a'cha'rya, a treatife on queftions of law, is often 
quoted by the compiler of the new digeft, who has only once 
named him : in every other inftance he cites him by the appel- 
lation of “ my venerable grandfather.” In allufion to thefirai- 
larity of their names, this lawyer adopted a title for his work 
from a fimilar treatife by Va^chespati Mis'ra. The compiler 
of the new digeft alfo quotes his maternal grandfather’s bro- 
ther by the appellation of “ modern Va'chespati.” 

JiMtfTA va'hana, who gave his name to a digeft entitled 
D'harma rttna, is faid to have reigned on the throne ofSa'i,!- 
va'hana. He is probably the fame with the fon of Ji'mu'pa 
CETU, a prince of the race of Sttara, who reigned at Tagara. * 
The chapter on inheritance is extant, with a commentary by 
S'ri' Cr fsHNA Tfrca'lanca'ra, a modern writer of no great 
authority, who belongs to the Gauriya fchool and is often 
cited. 

Hela'yud’ha, the fpiritual advifer of Lacshmana se'na 
( a renowned monarch, who gave his name to an era of 
which fix hundred and ninety two years are expired), is the 
author of the Nydyd servaswa, Brdkmana servaswa, Pandita 
servaswaj and many other trafls on the adminiftration of juf- 
tice and on the duties of claffes and profeffions. He was 


A<uuck Releiiclses, Vcd I.p.3S7£nd 361, 


fon 
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fon of D’hananjaya the celebrated lexicographet ; and his 
brothers Pasupati and Isa'na are authors of rituals, the firft 
for obfequies Sec , the fecond for daily afts of religion. 

L icsHMi d’hara compofed a treatife on adminiftrative jut 
tice by command of Govinda chandra a king of Cast, 
fpning from the Vajtava race of Cayajl’has. He is likeivife 
author of a digeft entitled Calpaterii, uhich is often cited. 
By command of the fame prince, Narasinha, fon of Rama- 
CHANDRA the grammarian and philofopher, compofed a law- 
traft entitled Govmdainava, and feveral other treatifes. 

Sri Caracharya and hisfonSRiNAVnA'cHARYA chur a- 
MENi were both celebrated lawyers of the JlIuit’Ai/a fchool. 
The firft wrote a treatife on inheritances , the laft is author 
of a traft on the duties of the fourth clafs, which is entitled 
Achar)a chandrica, I have not feen the other works of thefe 
authors. 

The Smrittfara, or at full length Smrttyart'hajai a, by Sri- 
d'haracharya aprieft of the /Jmvir tribe, is a treatife on re- 
ligious duties, m which quellions of cu il dutj are incidentally 
introduced. He cites \.\ic Camad’henii alaiv traft faid to be a 
glofs on Menu, but which, not having fecn the book, I can- 
not affirm. The Pradtpa, Calpadrmna and Calpalata, works of 
which I can give no other notices, are cited in the Smulijara. 

The iladana panjata, on cn il duties, is the work of Vis- 
wEswiRABHATTA and dcnves its name from Madana pala, 
a prince of the Jat race, who reigned at Cajhl’hanagar oxDigh. 
Tills w ork, ivhich is fometimcs quoted in the name of Mada- 
na PALA himfelf, cites among other authorities the Sipararca 
and Srr.rilichandnca, which do not appear to be otherwife 
known, and the Hemadit, which is occafionally quoted in 
the new digcft. 


SuLA- 
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S'uiiArA'N'i, a native of Mit'Mld, who refided at Saliurta 
in Bengal, wrote a treatife on penance and expiation, which 
is in great repute with both fchools. His commentary on 
YAjNYAWAt-CYA, entitled Dipacalica, has been already noticed. 
Bhavade'Va bhat't'a, alfo called Balabalabhi bhujanoa, 
was author of feveral treatifes on religious duties. Thefe, 
with the rituals of the fame author, are much confulted in 
Bengal and in the fouthem provinces of India. JiTr',\’DRi- 
VA is often cited in the Mitacjhard, and fometimes in the new 
digeft. Go'yichandra, Grahe'sVara, D’ha'se'swaea, Ba- 
EARUPA, Harihara, Mura'ri mis'ra and many others have 
been occaConally confulted. 

Among modem digefts the moll remarkable arc the Fwd- 
ddrtiava Jetu compiled hy order of Mr. Hastings; the Vi- 
vdda sdrdmava compiled, at the requefl of Sir William 
Jones, by Servo'ru Trive'di' a lawyer of Mit’hld ■, and the 
Vtvdda bhanrdrnava by JagannaVua, which is now tranflat- 
ed. 


On this tranllation I lhall briefly obferve, that the verfion 
of many tests come from the pen of Sir William Jonis; 
for mod of the laws quoted from Menu arc found in his 
tranflation of the Mdnaia d’/icrma sdjl a, and other texts had 
been already tranflated by him when perufing the original 
digell formerly compiled by order of Mr. Hastings. It lias 
become my part to complete a tranllation of the new digeft 
of Indian law. Selcfled for this duty by Sir John Shore, 
trliofe attention evtended to promote the liappincfs of the 
native inhabitants of the provinces wliich lie governs, and to 
encourage the labours of the literary fociety over which he 
prefides, is no Icfs confpicuous than his fucccfsful adminif- 
iration of the Britilli intticlls in India, 1 hat e cheerfully dc- 
t oted my utmoft endeavours to dclcrv'c the choice, by which 
I tt as honoured: nothing, which diligence could cffcfl, has 

been 
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been omitted to render the tranflation fcrupuloufly faithful ; 
and to this it has been frequently nccelfary to facrifice per- 
fpicuous diSion. The reader, wliilehe cenfures this and o- 
ther defefts of a work executed in the midd of official avo- 
cations, will candidly confider the obvious difficulties of the 
undertaking. Should it appear to him, that much of the 
commentary might have been omitted without injury to the 
context, or that a better arrangement would have rendered 
the whole more perfpicuous, he will remember, that the 
tranHator could ufe no freedom with the text but undertook 
a verbal tranflation of it; what has been inferted to make 
this intelligible, is diflinguifhed by italicks, as was praflifed 
by Sir William Jones in his verfion of Menu and of the 
Strajiyjafi : in very few inftances has any greater liberty been 
taken, except grammatical explanations and etymologies, 
which are fometimes though rarely omitted, or abridged, 
where a literal verfion would have been wholly unintelligible 
to the Englifli reader. In the orthography of Sanferit words, 
the fyftem adopted by Sir William Jones has been follow- 
ed. To obviate the necelTity of referring to the firft volume 
of the Afiatick Refeaiches, where that lyflem was propofed, 
an explanatory note is fubjoined. This, with an index, and 
a few fcattered annotations, which have been added, may 
prove fufficient to affifl the occafional perufal of a work in- 
tended to dilfeminate a knowledge of Indian law, and, fer- 
ving as a llandard for the adminiftration of juflice among the 
Hindu fubjefls of Great Britain, to advance the happinefs of a 
numerous people. 

H. T. COLEBROOKE. 

Mirzapoor, 
ijlh Decembei, lyrS. 
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NOTE 

ON THE ORTHOGRAPHY OF 

SANSCRIT WORDS. 


T O obviate the neceflity of a reference to the firA volume of the ACa- 
tick Rcfearches where the fyAem of orthography, which js here 
followed, firft ptopofed, I fwb^owv the ptouuuciatvow of the letters. 

A,E: pronounced, as u in fun, as / in fr, as e in her. When final it has a 
very obfeure found like the e muet of the French. The Bengalefe 
pronounce this letter as a fhort o. 

'A : as a in call. 

I as I in ft. 

y.‘ ss M >nw,b.’,ttr, a.'tS as a* .vjj&r. 

U: as /:/ in pull. 

U': as 00 in pool. 

Ri . nearly as n in tnp • more cxadlly as n in nfrnly, 

R1 . nearly as ree in tree. 

Lti . neatly as Iry in rrcclr^ In Bengal this letter expreffes both fyllablcs of 
the word hly. 

Lri : the fame prolonged. 

E. as the firft e m there, and as « in Letr. 

O* asom^o. 

Alt as r In Bcngnl it i$ pronounced like the Greek dipthong in 

a flicphcrd. 

Au: as cjin tloa. 


f 
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N& M rcprefcnt flic na/Iil /eniivowcl, which is an abbreviation of tlienafa! 
confonants at the end of a fyllablcj fomctimes pronounced gutturally, 
fomctimes labially. Its founds are familiar to the French tongue. 

H; reprefents the afpirate fcmivowel, an abbreviation or fubftitutc, at the 
clofe of a fyllable, for the ftrong afpirate. It gives intenfity to the found 
of the preceding vowel. The fliori vowels c and t and fomctimes 
when final, are fcarcely perceptible unlcf> follow'cd by this element. 

C ; as c in caufe, and as k m kill and ken. Ufed before e and /, u lias not 
the found of s but of k. 

C’h : nearly as cb in choler^ chitomatscy bcc. CaeX'c.xy perhaps fumiOics a 
better trample of this found. 

G; tis g in gain. 

G*h; TKarly 3iS g-b in log-loufe. 

N : as in Jing. It has the found, which we alfo give to nafals prcccd- 
ing guttural letters, as ink, bank kcc. 

Ch ; as eb in ebureb, 

Ch*h : nearly as eh-b in mueb harm; riebbcir d:c. if no paufe he made 
in pronouncing there words, 
j! as^'inysj'. 

J’h : nearly as ’^gt-h in Edge-bill. 

Ky : a peculiar nafal, pronounced before vowels nearly as r.i in pannier or in 
cr.im. Before a confonani it varies little from the found of the nafal in 
Jinge. I therefore write it in fuch inflances with a finglc N. The con- 
junft jny is pronounced in the eaftem provinces as gy or .as g. 

T, T^’h, D', D''h ! the founds of thefe cerebral letters can only be learned by 
prafticcj they arc often confounded in pronunciation with a harfii r, or 
with an 1. 

K': a peculiar nafal founded high in the roof of the mouth. 

T : as / in tin and ten. 

T’h : nearly as t-b in lit bin, nibile ball See. 

D : as </ in deal. 

D'h : nearly as d-b in red hadr. 

N : as fl in mbit. 

P : as p in yen. 

P'h: fomctimes pronounced as pb in plilantlnpy; more generally as in 
fieplerd, laplazarj icc. jj. 
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B : as ^ in tell. 

BHi . as b-h in abhor. 

M . as w m man. 

Y : as ^ m yet ; m the eaflcrn provinces it is pronounced as j. 

R : as r in run. 

L z as /in lull. 

V, W : as u in vahe; fomelimes as w in voind. In the caftern provinces 
It is confounded with b. 

S': a peculiar fibillant, differing from our r which is dental, as it is found- 
ed higher on the palate. It is fometimes pronounced like /&, 

Sb . as_yS in but often pronounced as a'b or rather as the Greek j;. 

S : as X in jfn, 

H: the ftrong breathing, orafpirate; as h in ha/r. The conjunft fy is 
pronounced in the eaftem provinces like confounded by the car with 
sj or zj. I cannot well mark this peculiar found. 

Cfh i a compo^jjti letter pronounced as bit in but by fome it is found- 
ed like cb, by others like c'b. 
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SrcTioN I On alienable properly, one of four topicks included m 
this till- Gifts for religious ufes arc irrevocable. Eight or more 
things arc unalienable Oucftion on ,a donation by one of fcveral 
coparceners* they may give or fell tbcir own ftiarcs. A man may 
no, gi\e or fell his wife, fon, or whole eftite, uithout confent of 
yiarties DigrcfTon on the gift of a fon for adoption Qucftion 
on the alienation of ilu. whole eftate Immoveables and flaves at- 
tached to the gltbc Ihould not be aliened Digrefiion on fucceffion 
cf king' An tflitc may be given away m dillrefs Qu-ftion on a 
thing promifcd - - - . 

SrcTioN It. On other topicksincludcd in this uilc -^mcEE I 

On ahcrablc p'oper’y Eno igh n uft be referved for the fuppor* of 

the 
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llie family. Modes of acquiring wealth, and modes of fubfiftence : 
diftindions in refpe 6 l of thefc. Gift of property acquired by mar- 
riage &c. Digreflion on the foundation of law. Exclufi\e proper- 
ty of women. Giftoffpoil, of joint property. Form of donation. 
Penalty of refumption. Reward of gencrofity, Queftion on a 
grant to a priell. Queftion on gifts to take effeft at a future time. 
Penalty for a breach of promife : a promifc is a debt of confcience r 
but It Ihould not be fulfilled if made to an improper man, or if the 
confideration be withheld. - - - - 245 

Article II. On irroocable gifts. Benefit of gifts. Acknowledg- 
ment to a benefafior. « , 0^0 

Article III On void gifts. The aA of one difturbcd in his mind 
IS null. Gifts by minors, &c void. In diftiefs a coparcener may 
ahenc the whole eftate. A wife, a fon, and a Have have no cxclufive 
prop-rly. Gifts by madmen and outcads void , and gifts m ficknefs. 
Certain contra£ls are utterly null. Bribes Ihall be refumed Revo- 
cable gifts. Reward of gifts. Gifts on illegal or miflaken confi- 
derations void. Unguarded words are vain. Punilbment of illegal 
gifis. - - - - 297 

BOOK III. On the nonperformance of agreements., &c. 

CHAPTER I. OV THE NONPAYMENT OF WAGES OR HIRE. 
Section I. On fervants and others bound to obedience. The title 
three fold , definition of it. Five forts of fervants including flaves. 
Properly four fervants, a pupil, apprentice, hired fervant, and agent, 
fcervants by clafs. Definition of pupil. He is bound to obedience. 
Litigation between him and bis teacher, between hulband and wife, 
father and fon, rmficr and fervanr, inadmiflible. Chaftifemerlt of a 
Wife, fon, fervant and pupil permitted: a preceptor punifiied for 
iifing an improper inflrumcnt of corredlion. The pupil mufi guc 
Ills gams to his teacher, and promote Ins benefit. Who may be 
taught. Apprentice defined. A period fliould be fixed. Penalty 
for not infirudling an apprcrtice. Idlcnefs punifhcd. He rruft 
fulfil Ins tint", g'Mng to the teacher the fruits of his art Three 
lured fervants. S*r\ants for pay nnd for a fliarc of profit. An 

agent 
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plt\i or by Tpecial agreement. Diiputes among them may be arbi- 
trated by the reft of the partners. An accufation of fraud tried by 
ordeal. Accidental lofs borne by all the partners. What is loft by 
the fault of one, muft he made good by him. A partner claims a 
lentil part of propeit} favedbylum. A fraudulent partner e\pellcd 
mthout profit. A fubftitntc appointed to aft for a difabled partner. 

Care of the effefts belonging to a dcccafcd trader. A proportion 
ma) be referved hy the king. If no hetr appear, the king may take 
the efeheat. 117 

Section II On partnerlhip among pricfts. Another muft aft for a 
pri'-ft difabled. Share of a pricft who abandons work begun Dif- 
tnbution of fees among pnefts. Rules concerning a pneft, who 
abfents lumfelf. Fines for defcnion of pn-fts Officiating priefts 
are hereditary, appointed for that torn, oraoluntary. Diftribution 
of fees among partners. • w - - - 147 

Section III. On parinerlhip in moneylcnding. The aft of one 
partner is the aft of all Penalty for refufing to join in the demand 
of money jointly lent Partnerflup in agriculture Partnerfliip m 
manufafture, arts and fo forth Pay diftrsbuted according to the 
{kill and tank of the artifts. Partneriliip m plunder Robbers rc- 
ftraincd. The laa\ of patinerftiip CNicnded to all cafes. - igi 
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ihe family. Modes of acquiring wealth, and modes of fubfiftence : 
diftinilions jn refpefl of thsfe. Gift of properly acquired by mar- 
riage &c. Digreflion on the foundation of law. rxclufiie proper- 
ty ofwomcn. Gift of fpoil, of joint property. Form of donation. 
Penalty of refumption. Reward of gencrofity. Queftion on a 
grant to a prieft. Queftion on gifts to take effefl at a future time. 
Penalty for a breach of promifc : a promilc is a debt of confcience t 
but it fliould not be fulfilled if made to an improper man, or if the 
confide»’ation be withheld. « _ - - 246 

Atticle IL On irre\ocablc gifts. Benefit of gifts. Acknowledg- 
ment to a benefaflor, « _ _ - - 290 

Article III On void gifts. The adl of one difturbcd jn his mind 
is null. Gifts by mtnoTS, £cc void. In diftrefs a coparcener may 
alienc the w hole cftatc. A wife, a fon, and a Have have no exclufivc 
property. Gifts by madmen and outcafts void , and gifts m fickncfs. 
Certain contrafls arc utterly null. Bribes Ihall be refumed. Revo- 
cable gifts. Reward of gifts. Gifts on illegal or miflakcn confi- 
derations void. Unguarded words arc vain, Puniflimcnt of illegal 
gifis. - - - - 297 

BOOK 111. On the nonperformance of agreements, &c, 

CHAPTER I. On TKC NONPAYMENT OF WAGES OR. HIRE. 
Section I. On fervants and others bound to obedience. The title 
three fold ; definition of it. Five forts of fervants including flaves. 
Properly four fervants, a pupil, apprentice, lured fervant, and agent, 
hcnanis by cbfs. Definition of pupil. He is bound to obedience. 
Litigation between him and his teacher, between hufband and wife, 
father and fon, mailer and fervant, madmiffiblc, Chaftifement of a 
fon, fcrvamand pupil pnnmtcil. a preceptor punillied for 
iiDog on iraproper mnrmient of correaion. The pupil mull give 
Ins gvms to his teacher, and promote his benefit. Who may be 
taught. Apprentice definvd. A pciiod (hould be fixed. Penalty 
for not mftroaing an apprentice. Idlcnefs punifiied. He mull 
fulfil Ins tim-, gningto the teacher the fruits of hi. art. Three 
lured fer.ants. S-rvants for pay and for a fliare of profit. An 


agent 
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rgcnt or commifiioned fcni’ant. DiilmAioi of work. Impure work 
defined: it rr.uft be performed by Haves, riftccii Haves. Arrapof- 
tale fiiall be cnflavcd. A Have forthc fake of his bride. Servitude 
for the difchargc of a fine. « . _ * 319 

ScCTioK II. On cmanctpicion from Haver)'.— —AnTrcLE I. On cn- 
franchifement of Haves. Hve Haves can only be emancipated by 
the eel of their maHcrs, A Sudra, though emancipated, is Hill 
bound to fervitude. A foldicr or a merchant fliould be fupported in 
diHrcfs and employed in the bufmefs of his profcflion : but any 
may be emplo)cd in fervile oHices. A Have fclfgivcn may 
be reclaimed. Slavcty by ptirchafc from a robber, or by force, is null. 

A Have, faviug his maflcr‘s life, fliall be emancipated and rewarded. 
Emancipation of one maintained in a famine, and of certain other 
Haves. A pledged Have redeemed by payment of the debt. Some 
Haves redeemed by finding a fubrtuutc ; others on rclinqinflting the 
confidcration of fervitude. A female Have, bearing a fon to her 
maficr, is cmancipttcJ. Form of luanumhTion. Aflivc is dcHitulc 
of exclufivc propcft)'. Tlw nife of a Have becomes Have to the 
fame maHcr. - - • - 347 

Articj-C II. On jerfens liable to Haver)'. Slavery not permitted in 
tbc inverfe order of clafics. Fcnalty for the ill employment of a 
man of high clafs. VuniHimcnt for illegally ennaving a woman. 370 
Section III. On wages and hire. Wages leguhtcd by agreement or 
by fixed ratcj ; paid according to work done. IVoporilon of the 
produce allowed to ploughmen, ice. Wages of fe.imen. Care of 
implements imruHcJ to a fcrvani. Penalty for negleEl. OoliVation 
to complete the work urdertaben. Lofs, happening by the fault of 
the fcivant, muH be made good by him. IntcrcH on wages which 
arc withheld j a fine impofed. Hire of dancing girls and hatbts. 

Hire cf a houfe, cattle, and vehicles. - - ^-6 
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racies pumlhed, and improper meetings rcprefTcd, Penalty for re- 
fuGng to aflbciate as ufual \'?uh another. Fraud on the revenue pu- 
nilhed. Property of a community, AU the nlTociates flnre the 
flock, and debts \/hile they remain in the fociety. 




401 


CHAPTER. III. On rescission or purchase and sale. 
Section I. On refcifllon of purchafe. Form of delivery fix fold. 

The title defined When a purchafe may be refcjnded. Time al- 
lowed for examining commodities. Penalty on returning goods pur- 
chafed. Goods, fufficicntly examined before purchafe, cannot be 
returned. Goods may be returned if a concealed blemifii be dif- 
covered but not a thing bought with known blemifhes - -• 4^3 

Section II. On refcifiTion of fale, A compcnfation muft be made. 
Penalty for detaining goods after the price has been paid or tendered. 
Penalty for itfcmdmg the conttaft. Thu law is extended to all con- 
trails. rorfciture of a tenth part by breach of contrafl. On whom 
the lofs fills, if goods be damaged. Pumfhmcnt of frauds. For- 
feiture of earnefl. Refumption of a thing illegally fold. Fines on 
cheats Punifiiment of combinations to raife or forefiall the market. 
Regulation of market rates. Sale of old apparel. Barter. - 434 

CHAPTER IV On DISPUTESBETWEEN MASTERAND HERDSMAN. 
Section I. On wages of herdfmen and ihcir duties. The rates of 
wages in kmd. Duties of a herdfman. Rcfponfiblc for cattle if 
loflby his fault. Defence of cattle. Penalty for neglcil. Thcfc 
rules extended to all cattle. Evidence of the natural death of 

4J3 

Section II On fines for mifcbicf doneb) cattle, A common paflurc 
mufi be left, proportionate to the fize of the town. Definmon of ul- 
lage, fownand city. TrcfpafTcs within the common &c. not punilh- 

ablc, unlcfs the herdfman offend wilfully. Pines and punilhmcnt of 
trcfpaircs. A fufiicicnt fence fhouldbcmade Fines var) mg wKh the 
quintitj of damage, With the forts of cattle Ac. The owner is not 
anfw crabls for the fault of the herdfman s but the gram damaged mud 
be made good. , - - « 

40J 
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Ftp- 

SrcTio.'S III. On trcfpanVs not fimblc. If tbeberdfman be tliribled 
liy unavoidable accident, neither herdfman nor owner ts blamable. 
ConfccratcJ cattle Sic. exempt from penaliics. The owner of cer- 
tain cattle, as elephants, horfes Sa:. is not amenable. No fine for 
fmal! animals generally ufcful* as c-ats &c. Cattle mull not bcmal- 
treated. * » ,jS6 
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Reward of fidelity and obedience. Punishment of difloyaUy< Fine 
for mifconduEl. - - , - - 

Section II. On the conduit of women, whofe hufbands are abfent. 
They {hould fubfiftby blamclefs aits, avoid fporis, drefs &c. They 
muft live under control, with a guardian. - • 561 


CHAPTER III. Onthe duties or a faithful widovV. 
Section I. On dying with or after her hufband. Future reward 
of burning with her huiband's corpfe. It is an atonement for evil. 
Reward of burning on a fccond pile upon news of the huiband’s death. 
Pregnant women and others not permitted to burn. A prieftefs not 
permitted to burn on a fecond pile. Cremation may be dclayed'to 
give time to the widow. - - • • , 

Section II. On the duties of widows choofing to furvivc their huibands. 
They mufi praflife aufleritics, avoiding certain gratifications. Re- 
verence is due to faithful wives. By rigid conduft a widow at- 
tains bills. By a fccond marriage Hie forfeits it. - . 


CHAPTER IV, On rNCONTiNENcs. 

Section I, On the appointment ofa wife to taife up offspring. A fort 
may be procreated by a kinfman on the widow ofa ''SuJra .after a 
legal appointment. Such a Too is called fon of the wife. Afterwards 
the kinfmart and widow mull behave like father and daughter. 

Section 11. On the fame; and on foch Huibands as may be forfaken 
by their wives. Sinners and others may be forfaken, to take another 
hufband for the fake of progeny. How long a woman. m\ill wait For 
her abfent hufband. The prafticc of ratling up ilTuc to a dcceafcd 
kinfman is reprehended and prohibited in the prefent age. 

Section III. On fecond marriages. Diftinflion of twice married 
women and incontinent wives. Their children are degraded; them 
feivcs defpicablc and finful. A woman muft not be given away 
without her own confent. Certain women Ihunned in contraftin 

marriages. Fine for giving in marriage a bUmiflred damfcl. Fine 

for defamation. Marriage of a xviJow to the brother of the dcceafcd 
Her confent rcquilitc. The rccciptofa nuptial gratuity hy the father 

ccnfurcdl* 
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cenfurctJ. After a promife, a worthier bridegroom may be neverthe- 
lefs perferred. From certain mcnadamfcl may be taken back. 
Cafe of a damfcl betrothed to two men; and cafe of long abfence of 
the intended bridegroom. Fine for abandoning an unblemilhed girl ; 

'fine for giving o’ blemiihed damfel: flic may be abandoned. Ble- 
mifhes of damfcls. Qualities requifitc in the bridegroom. Mutual 
affedlion and fidelity of hufband and wife. i. w - 

VOLUME THE THIRD. 

PART II. SUCCESSIONS. , 

BOOK V. On Inheritances, 

CHAPTER I. On PARTITION OP PATRIMONY. 

Section I. On fuccefllon in general.'—— Article I. On property; 
and on the transfer of It. The title of inheritance defined. Digrcf- 
fion on the nature of property. - . - - 1 

Article II. On fucceffion of fons. Male iflue by males inherit. 

Brothers may divide the efiate after the death of both parents j but 
have no power over the efiats while the father lives, unlcfs he be 
difquahfieds they have not uncontrolled power even over their own 
acquifitions. The eldcft fon is manager in the abfence of the father ; 
and may continue fo after the death of the father t he is preeminent ; 
benefits his father; and Ihould fupport the reft of the brethren : vene- 
ration is due to him. In bis default, any capable brother may con- 
duit the affairs. Heirs may cither lire together or make a partition. 21 
Section II. On partition and on the portion of an elder fon. Partition 
may be made by a father if the mother be old. Rcafjns for partition by 
a father : it may be regulated by hts pleafurc , he may referve any part of 
his ow n acquired v\ ealth ; and give more to fomc, and lefs to others : 
but none fliould be preferred nor excluded without caufc ; nor from any 
improper motive. Wealth gained by a common exertion muft be c- 
qually divided. Two modes of partition. A legal diftribution made 

by 
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by a father is binding on his fons. Portions deducted for the eldel^ 
and other fons ; but not on a fecond partition after reunion , nor if the 
cldeft Ton defraud his brothers. Sons equal m clafs have equal lhares. 
Diftnbution among fons by different mothers. Partition by allotting 
/hares to mothers for their fons. Partition among fons unequal la 
clafs. Seniority ho\y determined in the cafe of twins, and in low 
clafTes. Diftnbution by fucceffive choice. Portion allotted to an 
unmarried ftfter. The acquirer of property generally obtains a double 
/hire. The pradtice of dedudlions m right of fenionty is now obfo- 
lete. 

CHAPTER II. On the distribution made by a tather in 

HIS LITE TIME, A/fignment of maintenance to infants &c 

Grandfons entitled to the ftiares of their fathers , allotment of ftiares 
to them and to great grandfons. Partition extends only to the fourth 
in defeent mclafive. Relation of Saptndas, Allotment of fhares to 
wives, to mothers, to grandmothers, and to fifters Prefent to a 
fiiperfcded wife Perpetual union of hufband and wife The 
father may give away it pleafure, or retain, property acquired 
or recovered by him, but over the landed patrimony the father and 
fon have equal dominion , it fliall be therefore equally divided , but 
the father may referve two fhares. Period when partition may be 
made. Cafe of a Ton born after partition. Chun of a father on the 
acquifition of his fon Anyone of the coheirs may debar himfelf of 
a fiiarc. Allotment to one, who is emplojed m the affairs of the 
family. Qucftion on the payment of debts, 

CHAPTER III On partition among brotiiers. It fhould 

be made amicably, after the death of the mother. They parti- 
cipate equally in the allets and debts after the death of both parents. 
Greater portion of a Mrtuous brother. Allotment of a fliare to a 
widow fuppofed to be pregnant. Equal paiution of all property 
Allotment to fifters for the expenfes of ihcir nuptials. Allotment for 
the completion of the religious ceremonies of brothers, A coheir need 
not makegood what he has expended during coparccnar)'. Adoubl- 

fharc 
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lharc oF wealth acquired is in general allowed to the acquirer. Diftn- 
bution among brothers unequal in chfs. Sons infenour m clafs to 
their father arc excluded from the inheritance of certain forte of pro- 
perty. Allotment to a natural fon by a ''Sudrei woman, and to fons 
begotten in the invcrfe order of clalTes. Marriage with \/omen of a 
different clafs IS now prohibited. Claim of a^fon begotten by a 

on his female flave, „ _ . - J^g 

Chapter iv. On sons legitimate and adopted. 

Section I. On the feveral modes of filiation. Twelve fons enu- 
merated. Six are heirs to their fathers only fix arc heirs to colla- 
terals alfo. An adopted fon has no claim on the fimily and eftate of 
his natural father. Ceremonies neceffary to filiation , adoption of Tons 
limited to their fifth year. Dilcrepancics m the enumeration of fons. 325 
Section II. On the fon begotten in lawful wedlock. Definition of 
legitimate birth. - „ - w - - 23J 

Section III. On the fon of an appointed daughter.— Article I. 

On the rights of an appointed daughter and of her fon. Each con- 
fidercd as a fen. Their equal claim with a fon of the body. Ap- 
pointment of a daughter to raifc up ifluc to her father. Allotments 
to different fons A daughter’s fon confidered as a grandfon in a 
male line. 240 

Article II. On the appointment of a daughter to raife up a fon to 
her father. Form of an exprefs appointment. Implied appoint- 
ment. - . - - » _ 266 

Section IV. On the fon begotten on an appointed wife by a kmf- 
raan neceffity of a legil appointment and of ffridt adherence to the 
forms enjoined. Qneflion on his prior right of inheritance before 
the daughter’s fon Excluded in certain inffances. Confidered as 
fon of two fathers, be is heir of both. - - _ 273 

Section V. On the fon of concealed binh. He is confidered as fon 
of his mother’s hulhand. An adulterine belongs to his natural 
father if known Qneftion on the claims of the hulband and of 
the natural father 
Section VI. On the fon of 


a joung woman unmarried. He is fifth 
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in rank j confidsrcd as fon ofhts maternal grandfather, or as fon of 
his motlier’s fubfequent hulband. ^ » ^02 

Section VJI. On the fon by a twice married woman. He belongs 
to his natural father. Adopted fons become fo hy a fidfion of }au. 514 
Section VIII. On the fon given. Power of parents to give away 
a fon. Form of adoption. Queftion on, the right of adopting a 
fon, if a nephew be living. Adopted fons are entitled to a mainte- 
nance , and fliall inherit if virtuous Various forms of adoption 

now forbidden, and this form only permuted, y •» •. 520 

Section IX, On the fon bought. The right 6f fucccfllon reftndlcd 


to fons equal in clafs. - - - ^ - 

Section X. On the fon made by adoption. •> & 

Section XI. On the fon fclfgiven. - k. « 

Section XII On the fon of a pregnant bride. * 

Section XIII On the fon rejedtedby his natural parents. 

Section XIV. On the fon by a woman of the fervile clafs. 

Section XV On the various fons already mentioned. The firft in 
lank takes the ellate and fupports the rcfl On failure of the 
fifft, the next in rank takes the heritage. Adopted fons are fubfti- 
tufes for true fons, Male offspring required for obfcquies &,e. 366 
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VOLUME THE FOURTH. 


CHAPTER V, On EvcLusioN from patticipation. 

Section I. On perfons excluded from inheritance Amcious fonor 
brother, an outcafl, a profeffed enemy to his fither, an eufiuch, a 
leper, a madman, an idiot, an impoftor, and a man born blind, deaf, 
cr lame, arc excluded, but entitled to maintenance except the outcafl: 
and his offspring. With the fame exception, their fons inherit. 
Eight forts of leprofy. Obfcquies of outcafls and lepers foroiddcn. 
Certain difeafcs arc tokens of former fins. Impotence defined, 
Wii cs and daughters of excluded perfons mufl be main‘aincd. Lx- 
clufion of fons born in the inierfc order ofcHflcs, or born ofanj ille- 
gal marriage, Uctmits arc cxcluicd. Oixorce of a wife 

cfpoufed. 
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Fast. 


fon born after partition preferable to the claim of the red : par- 
tition with fuch a fon. - - - . - i^i 

Section II. On the (hare of a parcener coming after partition. He 
fhall obtain his fhare; but after the lapfe of a certain fpace of time, 
his right is forfeited by adverfc pofTeflion, Confanguinity defined. 143 


CHAPTER VIII. On coelaterae succession. 

Section I. On fuccefiion to the eftate of a houfekeeper leaving no 
male iffue. I. Succeffion of the widow: her duties j fhc has not 
power to give away the eflate; after her demife, it devolves on the 
legal heirs of her huftand. -Diftinflions in refpeft of her prior right 
of fucceffion. H. Succeffion of a daughter: prior right of an 
unmarried daughter. III. Succeflion of a daughter’s fon. IV. S^ic- 
ceflion of parents; quefiion on the prior right of father or mother. 

V. Succeflion of a brother; diftindlion arifing from reunion of 
brothers ; claim of the whole, preferable to that of the half blood. 

VI. Succeffion of nephews. VII. Succeffion of other near Jcinf- 
n.en. Vltl. * Succeffion of maternal kindred. IX. Succeffion of 
diflant kinfmen. X. Succeflion of ftrangers, or efeheat to the king, 
on failure of heirs. The king is guardian of minors, widows, &c. 

The heir mufl perform obfequies. - - - 

Section II. On the inheritance of anchorets and devotees. - 247 

Section III. On a fccond partition after reunion. - - 250 


CHAPTER IX. On succession to females. 

Section 1 . On the property of women. Their peculiar property is 
fix fold. The hufband has power over other forts, but not over her 
exclufive property except in certain cafes. After her, the legal heirs 
of her hufband take what has devolved on her by hts drath. - 259 

Section II. On fucceffion to the exclufive property of a woman. 

Article I. On the fucceffion of her iflue male and female. Her 
fons and daughters are heirs. Unmarried daughters inherit before 
married daughters. Female iflue take certain forts of property, A 
daughter’s daughter is excluded. Forms of marriage. , 

Article II. On the fucceffion of other heirs. Diflinftion of wealth 

received 
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receivtd at nuptials. The hufband is firft heir in feme indances, 
the father in others; but after her children. Brothers are heirs of 
an unmarried woman; and ofa marned woman, who leaves no iffiie. 
Nuptial prefents revert to a bridegroom. Claim of filler’s fons &c. 

Right of performing obfequies. u u . 309 





PREFACE OF THE COMPILER 


H aving fakuei tU mUrofgois^ the lord of and the hwg of 

dangers^ lord of divine elates, the daughter of the Ling of mountains^ 
the venerable fages, and the reverend authors of books, /, Jag ann a't’ha, fon 
^ Rudr , by command of the froteSlors of the land, compile tbts book, 

2. Entitled the fca of contreverfal 'aaves, ferfplcuous, dtffufve, with its 
ifandsartdgems, plectfngea the princes and the learned- 

3- What is my inteUetl, compared with tbefacred code ? A feeble bark on a 
perilous ocean. The favour of the fupieme ruler is tny foie refuge in travtrfng 
that ocean with this feeble vffel. 

4. The /f;7rnf</RA''D!IA'cA’NTA, GuRUPRESHa’dA 
mnd, Ra""m amohana, Ra'*manid*jxi» Ghanasyama, and Ganga”- 
DHARA, a league of ajfiduous pupils, muJI effehl the completion of this work, which 
fall gratify the minds of princes z of this 1 have wujuef toned certainty. 

5. Emb \RKiNG onjlips, oftendomen undaunted traierfe the perilous deep 
aided by long calks, and impelled by propitious gales . 


Ha7IN( 
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6. Having vitivei ihelithofloansanitherejiasprdrtiul^ii hpwtfek^jta^ 
tors tn codes of la%v, and as expounded by firmer tnteUigeni authors ^ 


7 . And having meditated their obfcure pafiages, v.ith thelejjom of venerable 
teachers, the vohole is now delivered by me. 



BOOK 1. 

ON LOANS AND PAYMENT. 

CHAPTER I 

on IOTA'S. 

SECTION I. 

ON L0a(N5 in general, 

1 

N ARUDA —What may» or may not, be lent, by whom, 
to whom, and in what form, with the rules for delivery 
and receipt, are held comprtfed under the title t>J loans deli- 
vered ( unadana ), 

“ By whom,” as a creditor, a loan may be delivered or advanced, 
namely by a mercantile man and the like “ To whom, as a debtor; 
meaning to other perfons than women and the reft “In what form," 
with a pledge prcMoufly taken and fo forth ** What may be lent, ’ the 
cxcefb above that, which ought to be appropriated to the fupport of the 
famil) and the like All that // compn/cd unler tlit mle of loan: delivered 

Again “ by whom ” as a creditor, a loan ought not to be delucred or 
adwnced , namely by a prieft or the like not fubfiftmg by hjs own regulai 
livelihood “ To whom,’ as debtors, to women and the rcH “In 
what form," meaning claudcftmtlj “What mi) not be lent,” that, 
which only fuRices for the fupport of t! •* ftniili and the hit All that /j- 
CO pnfed und'f the fame tit'e 

Ac M N “ b) w horn” a debt flioulJ be delii ered or paid , nam-ly by the 
debtor “Towhom/ to the creditor not ih-ough In. wifcorthc 
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like. “ In •vvhat form,” with a writing previoufly executed and fo forth. 
“What fhould be paid,” a debt contradlcd by himfclf and the 

like All that :s comp>iJed under the prefent title 

Again “by ^%hom”a debt need not be paid, by the great gnnd- 
fon of the debtor or his remoter defeendant “ To whom” it Jhoiild not 
be paid; to the wife of the creditor and the like “ In ^^hat form,” 
clandeftmel) “ What” _/Z>oa/«/ mt be paid a^ay , the exclufive proper- 
ty of the wife and fo forth. All that // comprifed w dcr tie prefent title 

“ The rules for dcli\ery** By the creditor , the rules for advancing a loan 
on intcreft, namely, nhat fort of interefl may be taken without a breach 
of duty on the part of the creditor “ And the rules for receipt the rules 
for receipt by the creditor at the period of liquidation rhofc rules arc the 
modes of recovery confonant to moral duty and the reft “ The rules for 
delivery” by the debtor, the rules to be propounded for the difcharge of 
debts, fuch as payment on demand or the hkc “ The rules for receipt,” 
the deliver} of ftiptilated intereft and fo forth All thefe titles of forsnfick 
conteft are comprifed under the title of loans and payment the particulars 
will be delivered under tbeir refpe&ivc heads, a little has been mentioned 
curfonly m this place, to explain the import of the text 

On the reading preferred by BiiavadiTv a and others, yafhd bhavet m- 
ftcad of yat’l-chayatt the fenfe is fmilar the loan, which may be advanced, 
IS comprehended under the title of loan and payment , this forms one mem- 
ber of the fcntence So fuch Joans is may not be made, and fo forth, are 
alfo comprifed under tie fame title and the terms loan ^nd debt may be 
underftood in the fecondary fenfe tf al an rot aHually advanced, or a debt not 
cUuatty eontra^ed 

According to the Miiaejlard, the tvtl- of lo-vn and payment is ftven 
fold , five fold in refpeift of the debtor, and two fold in refpeft of the cre- 
ditor , namely, in refp'H of the lajl, the rule for delivery and the rule for 
receipt This will be fubfequcntly explained • 


• 'ce Ch-yKt V cn pjrctot cf debts 


But 
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But the etymology of the term rihadina js this , “ the fcomple*c deli- 
very' ^aiara) of a loan or debt {ri/ia), by whom, where, and to whom 
madtr '* an appofition m the form called labubrikt By the term, '* com- 
plete deli\ery,’* loth the adtance and repayment arc exprefled But, if 
the thing lent be underftood, according to the rule, that “ neuter derna- 
tivcs from adlitc words are hmilarto nouns denoting fubrtance,” the word 
rlftadana only fignifies “ a loan or debt completely dcli\ered 

^amana)," being dented m the form of appofition called cjrmad'baia^a 
Yet It may be alfo underftood in the fenfe rcfulting from appofition in the 
form called lihulribit “ (lie complete delivery of a loan or debt, by whom, 
or in what place made ” The application of fetcral fenfes to a wordly 
phrafe, through tlic ambiguity of terms, is unexceptionable it is according- 
ly faid, that, “ in wordly matter*, there is no objcilion to diftinguifli a 
phrafe according to the difiirtSion of mfcrible meaning *’ and thefe, though 
words of a holy fage, arc fecubr, for they are unconneiled with the Veda 

Is the exprcfllon, '* the loan ought not to be delivered or advanced,” the 
Word ‘ loan” bears a fecondary Icnfe, for it is connedlcd wrh the fecon- 
dary notion of the requell ivitbout the aSlual adT.jnct of tie loan, and fo forth s 
and It do-s not denote what will be mentioned as the defined fenfe of loan 
or debt 

Othep lawyers explain the title, “ receipt (adtna) ofa loan (rJna), by 
what mode obtained f another appofition m the form called lahubribi and 
the third or caufal cafe is ufed adjcilivcly , thus the cfTcntial properties, 
with which the receipt of a loan is conneiftsd, are fcVerally titles of loans 
received Thofe eflential properties arc the credilorfhip of a Vafa or the 
like, the debtorfliip of others than women or the like, feneration at the 
rate of an eighti“th part by the months and fo forth Na reda alfo fpeci- 
fies, as comprehended under the title of loans, the place where, or perfon to 
ithom, the loan is made (I ) 

It is faid, “ may, or may not, be lent but what is a loan ? the fage 
replies to that quefiion , 


II. 
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II 

Nai no^* — T hat contraft ofdelncry and receipt, which is 
made with a view to a gam by the lender on the principal 
fum while remaining with the debtoVf is called a loan on 
intereft (ciisida)-, and money-lenders acquire their fubfift- 
ence by it. 

" The pnncipil fum,” literally its continuance the contraft of dcli- 
\er) and receipt IS made \\ith a view to gam or mcrcafc, fo long only as 
the principal remains et/M debtor Thcfc tuo, the •a.ords deliiery and 
receipt, arc in the pa/Iivc form The Joan is delivered by the creditor with 
a Mcvv to a gam on a durable capital, and is received by the debtor with a 
Aipiilation to that effeft When it bears no intcrcA, then the term “ loan” 
IS employ cd in a ftcondary fenfc , JorA fubfiflcncc is not thereby gamed 

A SECONDARY notion, or quality , is ftated, in the fourth ledlure of the 
Nya)a*, to bethat which is ncceflary to the cxiAence affirmed i That, 
which IS given, is received back, or lomcthing of the fame kind w 
hence what is advanced for the purpofesof iraffick, is not a loan 

Va'chespati mispa 

“ I HE principal fum,” the continuance of the money lent “ A gam,” 
the acquifition of money or the Iil t The very loan, which is advanced 
by the owner or crtJuor with a view to that, is received by the ufer or 
debtor. 

The Retnj arj, 

CossEQUEsTEV , that property , which affords a gam flipuhtcd mcon- 
lidcralion of its remaining /o’- atir-' with the debtor, is a loan , or tliat, 
wluch produces a gam b; being aJv-nccJ to reman with the debtor. i$ a 
loan Such 15 the dwfiniiion of loan A full acco mt of this will he deli- 
vered manoth-r worl 


• Trt* 'V c'CoTivi j'- Isr jfj. 

t r iTt tj- fAj-A 

When 
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When intcrcft is not borne, the word “ loan,*’ or debt, is cmplojcd 
only in a fecondary fcnfe, for monc) -lenders do not acquire their fubhllence 
by loans without mtereft and it is employed m a general and fecondary 
fcnfe in the phralc “ a loan fliall be given’* and m this “ he, who takes 
the aflets, lhall be compelled to pay the debts’* and m other inflances 
* What IS neceflary to the exiftcnce affirmed,* refers to the agteem-nt, that 
** the debt ffiall pofitivcly be repaid ** and this extends to other things, 
as on demand and the like Suchis' Misra’s opinion 

But we maintain this definition , money, advanced with a view to the 
future revived propert} of the creditor, and to his gam by means of in- 
tereft or the like, is a loan, for, even without mtereft, there maybe 
friendlhip gamed or the like The term is not employed m a fecondary 
fcnfe fnendfliip and the like are comprehended m the phrafe, “ the ac- 
quifition of inont) or the hke ’* 

•* The continuance ef the prtnetpal/um,' its remaining with the debtor > 
Its being unrepaid, and fo forth * So long only as the principal remains,* 
fince the term ** only excludes any other fuppofluon, mtereft is not obtained 
if the principal fum be wanting. But, as for what is advanced for the pur- 
pofes of traffick, there is not any non-repayment , for the exaft meaning of 
non-repayment is, that, after the creditor s property has ceafed hy the aSt of 
deltcenng the thing lent, neither the thing it/ef which had bfcn his property, 

ultimately reftored, nor an equivalent given. Or elfc, the ad- 
vance of the principal may be fignified by the expreffion, ** lb long only as 
the principal remains , ’ for it Ihows an infcparablc relation * In traffick and 
the like, the employment of a man’s own property with a view to gam is ac- 
knowledged, not the employment of another s property According to iMisr A 

gam confifts m the excefs above the principal held as a man s own property* 
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view to again under the term gain” arccomprchendcd the intercft received by 
the creditor, fnendftiipgr<j/j/i>i/, duty falhlled, or the like j it alfo comprehends 
the debtor’s enjoyment of the thing lent and the like. Hence the expofition 
of the "Retnacaroy “ the acquifition of money or the like:” it is not there faid 
“ received by the debtor,” but ** received by the ufer;” nor is it clearly 
ihovvn, that the expreflion, with a view to gain, fo long only as the prin- 
cipal remains loUh ibi debtor," is that form of fp-ech which is named Sapi:~ 
mi fai ^uruJLa.* It appears, therefore, that a loan or debt is money con- 
ncdled with a gain n/fcwrd in confideration of the creditor’s property in it} 
on the notion, that, becaufe the money was the property of that man, 
therefore the gain is his. Or it may be money connefted with a 
gain alhwed in confideration of the debtor’s temporary property in it.” 
Or, if the appofition he thus explained, “ with a view to the permanence of 
the capital and to again,” the permanence of the capital denotes the future re- 
vived property of the creditor, and gain fignifics intcreft received, doty ful- 
flledt or the like. Confequently the word “loan” is not employed in a fe- 
condary fenfe, even where no intcreft is borne } for the phrafe, “ moncy-len- 
ders'acquire their fubfiftence by It,” relates folcly to loans bearing intereftj 
and the tranfafllons of commerce and the like conncfl a price with die thing, 
and a commodity with the purchafes kU not cuflomary in trajick to make a 
diftmdtion, “ this is the principal fum, this the iocreafe:” therefore a capi- 
tal fo employed is not a loan. 

It fhould be here noticed, that, in the firft place, the borrower afks for 
money j next the lender gives the mon^, faying or thinking “ fo much inter- 
eft muft be paid, and the principal foiu be repaid e” property is thereby vefted 
in the ufer or debtor; for the verb “ give” figniEes an aft vefting property in 
another, after annulling the agent's own property. Hence, if the debtor 
happen to lofe that money, the lofs does not fall on the creditor j and, frort 
the fame cafe, the debtor may at pleafurc difpofe of what he has borrowed. 
Afterwards, fmee, by rcafon of the agreement made, the amount of the prin- 
cipal fum muft be repaid with intereft, or an equivalent be given, the credi- 

• An’oSiJoa of tefTW, wVre tbc Ut U tirff esafidered, tsi wbe!, ,t ffalriMe bio tie f«Te"iI> 
ore. The eom^xai / iiw Utia has beta tin* refoletd cao 6 W J.Ha, rua. erlr if the 

tjfital ncaa. 

tor’s 
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tor’s properly is revivedhy payment made by the debtor; 6rif he refufe to pay 
It, the debtor commits fl lln and Is Ibble to punidiment. Creditor/hip and 
debtor/hip are diilinguidied by ibme peculiarities ; the definitions are not 
therefore identical :* it is the fame in ipeaking of undivided brethren and the 
like.'!' The delivery of a loan or debt (rinadana) is a phrafe, not a compound 
word. To enlarge would be fupcrfiuoos. 


Is not loan onintcreft (cusidajt inilead of loan generally (rtna), explain- 
ed by fuch a definition ? This quedion is anfwcrcd by the following text. 


III. 

Vr jhaspati : — ^That loan (rjna)^ which, increafed to^four 
times or eight times the principal, is thus received bach, 
without apprehenfion of fin, from an abjcfl or difirefied 
perfon (cutjita and stJa Jj is called a loan on intcreft f cu-* 
iida 

“ Faost an abject or didrefled debtor;' from a debtor who Is an outcaft or 
otherwife abjedl, or who is Indigent or otherwife diftrefied. What Is re- 
ceived back with intcreft from fuch a debtor without apprehenfion of fin ; 
without fear of any confequent fin (for fuch receipt is no acceptance of 
gift from an unworthy perjori). Hence a loan frT/iaJ is called a loan on in- 
tcreft (cusldaj. 

In this inftance there is only the fin of diftreffing a mifcrabic perfon ; but 
there is none, if his mifcry were merely pretended i and even if he were 
really diftrefied, the creditor may confer a benefit by prolonging the term of 
the loan or otherwife : and fuch is the pniflice. 


Should the principal fum only be received back, or fhould it be receiv- 
ed with intered ? On this point the fage fays, ** increafed to four times or 


• Uetitical. SacHi«finnlon»aTe4raIty , a* Afonof B. iuii B fatherof A 

+ Apparently Iwble to a firailar ob;eaion, tliat they can only be thus eaplamej 
brethren are thofe who hvK not tnadeapart«i«j anldiTvted btethttn are tWe 
in coparcenary. , 


undivided 

remain 


eight 
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eight limes the principal." The word “ or " is indefinite j it alfo fuggcfis 
a debt doubled or the like. Hence it has been already fatd, “what is re- 
ceived back w'ith intereft." Loans quadrupled and the like will be ex- 
plained under the head of limits of intereft. 

Since the words rt/ia and cusiJa, are ufcd fynonymoufly, the definition 
of cusida is alfo the definition of rina: and that is made evident by Na”- 
REDA (I & II). The other text (III) only ftiows the verbal derivation of 
the word cusida. This expofilion conforms with the opinion delivered in 
the Retndeara. The definition of the word una, which occurs in the firft 
text (I), is well delivered by a text of Na’reda (II), although the term 
be changed in that text. But the word cusUa is formed adverbially (from 
the particle cu and noun sida). 

By whom a loan ftiould be advanced, Na'reda declares in the conclud- 
ing part of the text quoted (II) ; money-lenders acquire their fubfiftcnce 
by it. The caufal has the fenfe of identity ; " even that is their liveli- 
hood." Or the word fubfiftcnce (-jtitu) in a neuter fenfe, may fignify their 
node o/exiftence. Money-lenders are men of the mercantile clafs ; accord- 
ingly Ya JNYAWAECYA, in the chapter on modes of fubfiftcnce, fays, 


Ya jN YAW alcya : — Money-lending, agriculture, traffick and 
attendance on cattle arc declared to be thi proper JvhfiJi- 
met of the mercantile clafs. 

Money-lending j” placing moncyat intereft. "Traffick;” living 
on the profits of purchafes made at a fair price. 

The Dipacahed. 


V. 

Menu : — ^The king Ihould order each man of the mercantile 
clafs to praftife trade, or money-lending, or agriculture 
and attendance on cattle; and each man of the fervile 
clafs to a£l in the fervice of tire twice-born. 

The 
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The king ihould compel a man of the mercantile clafs to praAife trade, 
money-lending, agriculture, or attendance on cattle ; and a man of the fer* 
vile clafs to a<5t in the fervicc of the twicc-bom. If they refufe to do fo, 
they thould be amerced by the king: on that account, only, it is mentioned 
in this place f in tht 8ti6 ebapttr-^ on judicature i and on hrsjt private and cri- 
mnalj. 

CULEUCABllATTA, 

The meaning is, that the cxprcfTion, “ the king fhould compel thcrtl 
to praftife &c.” implies, that they fliould be amerced, if they refufe to do 
fo. But, if a Vai^a do not pradlifc money-lending througli apprehenfions 
entertained by hintt that the loans will not be fubfcqucntly repaid, he 
fliould not be flned. Since it is declared by Mcmu, thtiX Ambajht'ha 
fliould live by curing diforders,* but, Jince men of mingled births may fcUovs 
the occupation ^ their mother's clajs, oax Amba/ht'ha, adopting the profeflion 
of the mercantile clafs, fliould not be fined if he do not praflife money-lending. 
To enlarge on the fubjcA of fines, which have been incidentally mentioned, 
would be fuperfiuous. 

For the fake of ^conferring benefits and the hkc, any proprietor of wealth 
may lend money without intending to obtain interefl, for tliat is not prohi- 
bited. By tliofc who may praClife money-lending a fmall part only of their 
wealth ought to be lent : this being incidentally mentioned, BhavaoCva 
cites the Mdicandiya purdna, on the fubjeil of what may not be lent. 


VI. 

Mdrcandeya Purdna : — A prudent man fhould fet apart 
a fourth of his property hr pious tifes xuith a view to another 
world; and apply half to his own fubfiftence, and to con- 
flant and occafional rites; 

j 

2 He fhould augment the remaining fourth of his property 


• Cluptet to. r. 47. 

n 


or 
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.or^ialfpf half, 'making ifhis capital; ^thc-wei>Ith of -him, 
who acls thus, becomes produ6livc. 

:fhc pjcrvni;;igji.^, jh?t;}ic\vh{?Jp property ^yjuld -.aod, Afttke 

c/ljtc te.b;*rclyiA.vi.ntalncd Crpm jt ; jAthat,cn.fe 

no lojn fliould be made. Such is thcafccrtaincd fenfe of the text. J^ut.df 
the ipeaASpf /ju^|"i/Jepce cannot be provided by the purfuit of their ow n pro- 
fcflion, c^cn priefts may place money at mtcreil: this Vr.iiiAsrATi, 
<^uojc(^ by pp^y.-v^ry/^, tj.eflarcs. 


rxvicL-noRU man may praSiih money- 
ibendirgi 3gripuUure or trade, not 'ConduSed in-perfonj 
and <even praftifing them in perfon, during fcafons of 
.e.'ttrernc jdiftfcfs, hens not tainted with ’fin. 

5. Having. received gain, det him honour-thc -progenitors 
of mankind, the deities andpriefls; when they arc falisfied, 
no doubt they dcpiecatc that ofTence committed by him. 


ifjJC tjvicc;borp coDCcrps a man.pf ijjc faccrdotal chfsj for it is 
fail], “ l^e js ^]ot qjnl^d.nfth lit};” |f it popcerped a man of the commer- 
cial clafs.Jf ^JO^M bp fuperflpQHS Alfw. *•* he is not tainted iviih fin; .".for 
it is ng^ foppofed, that a 9f i)»c corn>^crcial clafs <fins by praflifing 
money-lending. Men of tlie military chfs may alfo praftife monej -lend- 
ing in fcafons of diflrcfs, for M cjiir fi} s, <* but a BrabmaLi and a Cf 
pbligeufo fubfu) by the ^fts of a If-j:hcy can fubfift 

by tb;ir rcgiihr profcfTioq, pfU’^s ought not»io rely on money-lending for 
ahvein^op^l, fpec a tex; of •Alp.sp declares. 


But, among thofe fix .acls of TiUrdhr.ana, [reading andtea'hw^ 
the Vedas ficrifuiv.-^ end cJrJ^^inj to andac- 

cflthid), three arc liU means of Iiibfiacncc; afllfling to la- 
crifice, teaching the IVJris.and receiving gifts from a pure 
handed giver, h 


• c: 


r. n* 


Am> 
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And bscaufc Menu {^prch^ptlsaljcoc^upAjiop.of.a Vaijya followed by a 

hrakmana ; 

His own office, though defeftively performed, is preferable 
to that of another, thpugh perfocmed completely; for he, 
who without necej[ity lives by the a£ls of another clafs, im- 
mediatelyforfeits’his own* 

His own office (which /hould regularly be difeharged by him), however 
dsfc£lively;ic be perfocmed, Js-prcfctable-to.thatDf Another though fulfilled ; 
becaufe'^hfi, \vJjo hves ^y -tlie ails of another clafs, infiantly^alls -from his 
ouai i -this aJtculcatcsAlie.iicCcfntyof Avoiding fuch offences. 

CoLEtMJACIIATTA. 

"Hxeb It fljould'be underftood from the expreffion, *''hc, who lives by the 
a&s of another clafs,” that fuch a ptaflice, whether in perfon, or not in per- 
fon, is reprehendc<^. It, Is alfo the opinion of eminent lawyers, that penance 
^uuft be performed for exceeding the rate of an eightieth part and the hkc, 
hy taking greater lotereft in a fcafon when no di^lrefs is experienced. It 
would be .vain-^o difcufs further the fabjedt of livelihood. 

MoNr-v^x^NDiNeanay be alfopraflifed hy z Sudra in times ofdiflrcfs; for 
YjCjn V A\VAi.c Y-A authorizing traffick, and the l^erafmba purana authorizing 
agriculture, .which, iwnay be inferred, are accompanied by money-lending, it 
is a Jeaf9nab]eandudHon, that moncy-lendingis alibaulhprized : and, accord- 
ing to the offinion of Vaciiss^aTi Misra, it appears, that a Sidra may 
receivoagam. 

Y^jN.VAwALGYA : — A Sudra ihould ferve t\vice-born men; 
but,.ifiic cannot-thus fubfift, he may become a trader. 

TjjL Nfrajjnha Purana : — Unasked he fhpuld ^ive alms to 
priejls, and rely on agriculture for his fobfijlence. 

By whom a loan may be made, and by whom it may not be made, have 
beenboth curfonly explained. SECTION H- 
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SECTION II, 

ON THE SAME, AND ON THE NORM OF THE CONTRACT. 

ARTICLE I 

ON THE IMPROPRIETY OF LENDING TO CERTAIN PERSONS 

vni 

Catyayana — Let no man lend any thing to women, to 
Haves, or to children whatever thing of value has been 
lent to them, the lender cannot iji general recover without 
the affent oj their guardian or majler. 

Nothing fliould be lent to women, becaufc they arc unable to repay jt, 
for It IS recorded, that they have no property exclufively their own (Book II 
Chapter IV v LVI ) May not their debts be repaid by their hulbands ? 
This /hould nor be affirmed, forrcisconfoced by a (cxtofYAjNi awalcs'H, 
which will be quoted It Ihould be here undcrftood, that a widow has pro- 
perty in the wealth flic poflefles i but, fmee flie is very helplefs, and only 
fupports herfeU on the abundant wealth before acquired by her hulband or the 
like, out of what funds can the repay the loan ? From this apprehenfion, 
nothing fhould be lent even to widows But, if there be any certainty of repay- 
ment, then a loan may be made , for this text is only a rule of ethics and fince 
a loan may be fubfequently repaid by her fon there is no objeftion againft a 
loan made to a woman who has a fon whether /he be a widow or have a 
hufband living Nor do we fee any objedion again/t loans made to women, 
who have feparatcpropert),on the mortgage of their immovable property, A 
debt, contrafled by a woman, whofc hulband ts abfent for her food and appa- 
rel, or for the fupport of her fervants, muft be repaid by her lord , and defats, 
contraaed by the wives of herdfmen and the like muft alfo be repaid by 
their hulbands wc hold it a ratonal opinion, that there is no objcdlion 
agamft lending money to thofe tsomen 

Nothing lliould be lent to flives, bccanfc they alfo are declared to hare no 

property 
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property exclufivcly their own, by the text above quoted Here a man's own 
Have IS meant, he Ihould not therefore lend any thing to his own flave , for 
what that Have acquires, belongs tQtbe7naJierh\m(z\^ This rule maybe appli- 
cable to fiaves bought, but why fhould not loans be made to hired fervants, 
for the loans may be repaid out of their wages ? Such a doubt fhould not be 
entertained lince a fervant only maintains his family with difficulty out of 
trifling wages, whence can he repay a loan ? But there is no objcftion againft 
loans made to fervants hired on great wages , and the practice of making fuel 
loans fubfifts amongft excellent perfons 

Nexther (hould a man lend any thing to the flave ot another, becaufe 
alffeis property IS dependant on his mifttr if, therefore, a man do lend any 
thing to the Have of another, u cannot be demanded from his mafter. But, if 
the flat c of any perfon .jll* a loan m his maftet's nanll^ and it be afccrtained 
that he alks it for the fupport of his mailer’s family, in that cafe a loan may 
be made, for it is declared by a text of Ca'^tvavana, that fuch a debt 
mull be dtfeharged by his mailer 

IX. 

Catyayana.— Bhr iGU ordained, that a man fliall pay a debt 
contra£led in his remote abfcnce, even without his affent, 
by his fervant, his wife, his mother, his pupil, or his font 
provided it were contraBed for the fubfillence of the family- 

But when a loan is alkcd by a fervant on his own account, whether he 
belong to the lender or another perfon, it may be given on the pledge of hiS 
wages j this will become evident on the further difcullion of thefubjeft: 
thefe texts ill be explained and difcuffcd in another place , to enlarge would 
be nov; fuperfluous 

A YOUTH IS a minor to the end of his fifteenth year, as wc /hall £how in 
the chapter on the payment of d-bts AV/fiirg Jbould be lent ** to children 
this intends generally any perfon incapable of civil ads, and comprehends 
idiots and tlic Lkc. If there be guarduns of the minors and the reft, name* 

Ij their maternal uncles or the like j and thefe take up a loan from a money- 
lender, for the benefit of the minor or other ward, executing a deed m the ward’s 
E 

name ^ 
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name and their ownj in that cafe the loan may be legally advanced after 
afeertaining tliat the guardian does not a<ft fraudulently ; although no text 
occurs to thii purport^ it is proved by the frequent praflicc of good men. 
Aftenvards, when the minority expires, the creditor may recover the debt 
from that youth ; but, while the minority lafts, he could only recover it 
from the maternal uncle, or other perfon entitled ^uarihn. This 

fiiould be obferved by the wife. 

Reverend perfons, as fpiritual parents and the like, to whom harHi 
difeourfe cannot be addreHcd, and who cannot be fued in the king’s 
courts of juftice, may be comprehended under this text, by confidcring 
“ Children ”as an inftance adduced of a general meaning. Confcqucntly, 
to them alfo nothing fliould be lent; but a perfon, who poflefles wealth, mull 
maintain them, elfe he would fail in his duty. 

‘ X 

N/Treda to IsDRAf in ibe Hmvanja: — No nian, O thou 
fubduer of foes, fhould have pecuniary dealings with him, 
from whom he defires much affeflion, nor vifit /its wife in 
his abfenec. 

** //// ’’mull be fupplied. 

Bha vade’va. 

** Peccniarv dealings”; the advanceoracceptanceofaloan; it may alfo 
be underftoodof depofits and the like. The motive enotdm^Juch iranf- 
eElior.t is the apprehenfion of forfeiting fricndlhip. But a diflinilion will 
be mentioned in another place. It is deduced from the obvious fenfe of tlie 
texts, that a loan may be made to any other perfon except thofc to whom it 
is forbidden to lend any thing. 


ARTlCLr 
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ARTICLE IT. 

ON THE CONTRACT OR LOAN. 

XL 

Vri’haspati, quoted by Bhavadeva, Va'chespati, and 
ChandeIswara : — A Prudent lender fliould always deli- 
ver the thing lent, on receiving a pledge of adequate value 
either to be ufed by him, or merely kept in his hands, or 
with a fufficient furety, and cither with a written agree- 
ment, or before credible witnefles. 

Any of tliefc, by whicli confidence may be given to the Under, fliould be 
/urniflicd. They arc mentioned generally. 

The word here employed intends comprehenfive ilfnflration. If, there- 
fore, the lender have in ins power, by ba Imcnt or otherwife, proper- 
ty of more than adequate value belonging to the borrower, this fccurlty 
is alfo intended by the text. In like manner, where land belonging to any 
perfon is taken by another for the purpofc of tillage, if the landlord afk 
a loan of the cultivator, and he advance the loan even without receiving a 
mortgage of the land, in that cafe, although there be other creditors, the 
cultivator^ and no other creditor, takes the jjroJucc of that land uotjJ JLvif 
loan be difcharged i fuch is the pradlice. So, if the Imfbandman afle a 
Joan of his landlord, the landlord, who advances a loan to the hufband- 
man, and no other creditor, feizes the produce of his land, at the time 
of gathering the hiricfl, for the pa)me'it of the loan he has advanced : 
this cuftom alfo fubfifls in this countrj' ; and on this point there is alfo 
the authority of a text of CiTtvCvaka (CCLXXXI) j for there is no 
objcdiion to confijer land and the like as comprehended, in that text, 
der the word “ capital.” This will be difcuflcd under the head of pay 
ment of debts: lut htnee it rpg'are, land or the like, on which th-re 
is fuch a hen, may be included tn tie terrs ef the text. So, in other caf 
alfo; for it only intends fame ground of confidence in re repayment 
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'' PLEDGE of adequate value,” by tlic price or ufc of which tbe debt 
may be difcharged with intcreft fuch a pledge, whatever it be. 
It relates both to the pledge to be ufed and that to be merely 
kept in his hands The ufe of this condition, that tl Jl^ouli be of adequate 
value, IS obvious Both names for a pledge {adhi and bandhd) are employed 
by Vr'ihasp \Ti, in a text which will be quoted (LXXX), as bearing the 
fame fenfe but here a diftinftion appears to be intended by the feparate 
mention of them That diflindlion, on the concurrent opinions of Cit-vN- 
DEsW'ARA, Va ciiESPATi, Bhavade'v \ and others, is as follows ” 

IS a pledge to be ufed , fuch as land pledged with its produce, a cow, a 
female buffalo or the like, with her milk , a tree or the like, w dh its fruit t 
an elephant, a horfe, an ox or the like, to be ufed for burden ; diftingUifh- 
ed by this circumftance, that they are not ncceflarily impaired by ufe, 
^'Baniha" is a pledge not to be ufed, but merely kept , as a copper caldron 
or the like, a mafs of iron or ingot of gold and the like , diflinguilhcd by 
this circumftance, that they are, or may be, impaired by ufc This will be 
explained at large in the chapter on pledges It may be noticed by the way, 
that a thing pledged (hould not be h} pothecated by the creditor to another 
perfon as fccunty for a debt contrafted by himfclf 

With a fufficicnt furcty with a good fponfor . one, by whom the 
fum can be paid 

BH WADEVA. 

The fufiicicncy of the furcty confids in his power to enforce the pun€tu- 
al payment of the money. 

Ckandeswaba, 

By thefeg/o^xboth the furcty for the ad\ance, and thefuretj for repayment, 
are defenbed One gi\cs fccunty agamft the abfeonding of th- debtor, hcis 
furcty for appearance, and makes a promife m this form, “ I will produce 
this man” He, in confidence of whofcaffurancc a loan jsad\'anccd to any 
perfon, is fponfor for honeftj , he afiirms “this perfon is unexceptionable” 
The fufficicncj of the firfl of theic confids in his ability to produce the man 
xfhcabfcond, or, by keeping the debtor’s property, todidnunhis 

efieils; 
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efiedls; and fo forth. The fufficiency of the Idfl:. confifts in his (kilful 
judgement of a man’s veracity, and fo forth. The fufficiency of 
confifts principally in wealth adequate to make good the debt. According- 
ly this is afiually expreiTed by Bhavade'va. But, in fadt, honefty flioiild 
be confidered as a tequihtc to the fufficiency of a furety j for much time 
would be wafted in Jitigation, if a diftioneft furety were accepted. It 
fhould be underftood, that a perfon, fuch as a fpiritual parent, from 
whom money cannot be recovered by baf fit importunity and other compnljory 
methods, is not a fufficient perfon in a matter of furetyfhip, however venera- 
ble he be. Of this wife perfons may judge from the JimpU exertion of 
their own intelle«3:. A text of Vrihaspati (CXLII) id authority for 
diftinguifhing four furetics. That text is explained in the chapter on fureties. 

*• With a written agreement’* (XI) j xvith a written contradt of loan : 
fuch a writing IS noticed by VaTHASPATi cited by BhavadeVa. 

XW. 

VniHASPATi : — TfiAt mutual inftrument, which is executed 
■when the loan is delivered and accepted, is called the writ- 
ten contraft of loan. 

The will to make and receive a loan is the caufe^ the emtraSi , The 
Conftrudtion therefore is, “ when the loan is delivered and accepted by 
the will of the parties refpedtively” &C. What kind of writing fhould be 
given, is declared by Na reoa quoted m the Fyavabara-tatwa. 

XUt. 

Na'reda :^Written evidence is declared to be of two fortsj 
the frjit in the handwriting of the party himfelf, which 
need not have fubferibing witnefles ; and the fecond, in that 
of another perfon, which ought to be attefted : the vali- 
dity of both depends on the ufage ellabUfhed in the country. 

An inftrnment in the handwriting of the party himfelfis good evidence 
even though it be unattefted j and, in that of another perfon, if attefted - 
^ fuch 
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fuch IS the conftruftion of th’ 'ext by there lativc order of the term “ On 
the ufage of the country on fuch uf-igc in rcfpcft of writings, as fubfifts 
in each country on that ufage the validity of both depends , namely of an 
inflrument m the handwriting of the party himfelf, and of one m the hand- 
writing of another perfon 

The Vyavabara-tatwat 

** Even though it he unattcrted *** this exprcffion fuggefls, that an atteftcd 
inftrument in the handa.nting of the party is nlfo included, tinder this text, 
as a valid document Thus the fenfe is, that any attefted writing is good 
evidence , and one in the handwriting of the party himfelf is good evi- 
dence, even though it be unattefted But in fadt it is the pradticc of our 
country to call to witnefs the divine form of jufticc [Sri Dherma) on 
fuch writings An mftrument in the handwriting of another perfon 
ought to be -attefted , and there the witnefs fliould be human but even 
\o fuch writings it is ufual to aticft the divine form of jullice However, 
fhould the part) deny an inftrument in the handwriting of another, and to 
which the name of jufti c is fubfcribcd as foU witnefs, how can the judge’s 
doubts be fatisfied? The ingenuous evidence of witnefTcs fliould therefore be 
adduced toprove an inftrument drawn m the handwriting of another perfon 

Is not the fcribe lumfdf fucli co/npetent cMdence? This fhould not 
be ohjedted, for Y<i jnvawalcya declares dubious the evidence of lefs 
than three witncfles and theft witneftes fhould be of the fame 

clafs With the party , but, if that cannot be, they may be of other clafles 

XIV 

Yajnyawalcya — -There fliould be three witnef- 

fes, perfons, who take delight in acls ordained in the Ve- 
da and in facred law books , and properly, they Ihould be 
of the fame fcs. and clafs with the part) , for whom they 
give evidence but, if that cannot be, thofe of all clafles 
may be examined 

ner c«cJ I quart ic a largt f oai o t r 
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Hebe it fliouldbc noticed, that attcftcd writings only oiiglit to be given) 
for, although Ya'jnyawalcya (XV) declares an unattefted inftrumcnt m 
the handwriting of the party himfclf fufficicnt c\idence, ) ct he alfo de<- 
dares it to ha\c no \aliditj if it were obtained by force or fraud ; when, 
therefore, a judicial proceeding is fubfcqucntly lield, fhould the defendant 
plead, that it was obtained by force or fraud, then the arbitrators and the 
king may doubt its aahdity. For this icafon a writing, which has fub^ 
fcribing witncfics, is preferable. 


XV. 

Ya'JNYAWalcya: — But every tlocumcnt, tvhich is in the 
handwriting of the party himfclf, is confidcrcd as fuffici- 
ent evidence even without witnefTes, imlefs obtained by 
force or fraud. 

'* Upadbi*' hire fignifies fraud. 

* Such ufage in refpeit of writings, as fubfifts m each country • in 
fome countries the praAice is as follows. After an aufpicious term {as Sri,) 
preceded by an epithet allufitc to memory (*;/ fmaranaslla), tlie name of the 
lender is written m the fcvcnih cafe and plural number , and the name of the 
borrower is inferted with the termination of the fixth cafe before the word 
“ ufer ” or Lorrower {C'hddaca,') Next, the word “ Cafya ” is written; 
after which a word cxprcfTivc of bond or obligation for debt is inferted, 
and declared by the word “ this ** fubjoined. Next, the meaning of the 
parties is Hated, the ftipulation of jntcreft, the pfomife of payment, and a 
binding claufc, then, after datingthe inftrument by the folar month and day, 
the debtor’s name is again written, w ith the termination of the fixth cafe, on 
the right hand fide of she paper , and the defignation of place is added. The 
names of the witnefles are written on the back of the inftrument. “ The 
ufage eftabliftied m the countiy ” intends this and other forms. What- 
ever be the ufage in each country, that only fhould be obferved m 
that country and the pradlice above ftated is almoft/z/^r/?/^ dirc(fted by 
• Comment cuei ftom the fjovabara tatvja oa t XUI 

Yajnyawalcya: 
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Ya J^YA^^ ALc\ A for he fuggefts, that the lender’s name Ihould be firrt 
•written, and that the inftrument fliould be dated by the year, month, and 
day 


XVI 

YA'jNyAWALCYA. — WHATEVER contraft fhali have been con- 
cluded by mutual confent, a written memorial of it Ihould 
be atteftedj after the lender’s name has beenfirft inferted , 

2. It Ihould bear the ) ear, month, half month, and day, 
\vith the defignation oj the debtor, by his name, dais, and 
the like *. 

The epithet allufive to memory is fuggefled by atcxtofMBNtr It 
conveys, that this tnjlfuntent is written for tlie fake of oj/t/lmg memory 

XVII 

Menu — Even in the fpace of fix months men forget occur- 
rences therefore were letters and writings anciently in- 
vented by the beneficent creator. 

Bvthccuftom of the country, inftruments are written m the dialed 
of the Tavanas\, but among eminent Brabmanas and others, wntings are alfo 
dra^vn. m another language In fomc written contrads for aufpicious ntes, 
as marriage and the like, the word **fxajlt** is firft written ^ its intent is a 
prayer » may this rite be aufpicious I This is noticed by the way 

XVIII 

Yajnyawalcva* — ^When the tranfaftion is completed, the 
borrower ihould %n his name with his own hand , adding, 
what IS above written, has the alTent of me. Ton of fuch 
a one.’ 

, Book v. toiuKj » 

t Tk lUJlmSm 


This 
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This fuggefts, that the debtor’s namc'lljould be written above the contra^. 
We do not determine whether additional matter, as titles and the like, and 
omifitons, as leaving out the name of the party’s father or the like, be 
founded on prafticc, or on the rcafon of the law, or, in the lafi inJJance, ori- 
ginate in indolence. 

*' Half a month” (XVI) ; a fide of the mnth, that is '* a fortnight** 
*' By his name;” by the name of the debtor. “Hisclafs;” thefacerdo- 
tal or other ctafs. “ And the like;” the Viia whieb ht follows infolmn 
ritu, and fo forth. 

XIX. 

Yajnyawalcya. declares the form of attellation: — A nd the 
witnelTes fhould fign their names all together, in their owrt' 
handwriting, after writing the name of their fathers and' 
fo forth*, adding, “ I, fon of fuch a one, am witnefs to 
this zvrttmg." 

Here it ts, in fubftance, exprefled, that the omifllon of the name of 
the witnefs’s father is founded only on ufage. If the inftrument be in the 
handwriting of another perfon, the witcr of it fliould add at the bottom 
of that inilrumcnt, “ written at the requeft of both parties by me, fuch 
a one, fon of fuch a one.” 


XX. 

Ya'jnyawalcya: — Let the writer next fubferibe, at the end 
of the writing, “ this has been written, at the requell of 
both parlitt, by me, fuch a one, fon of fuch a one.” 


But the pradicc is for the fcribe merely to fign his name with the letters 

(jlandtngfor Allthisisoff^mentionedtoobviatethefuppofi- 

tion, that theyjm/^'wntings, which occur in prafticc, are not diredled 
by fages. 


If the debtor, ora witnefs, be illiterate, the following text direfls th 
form to be obferved in that cafe. 


G 


XXI. 
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^ XXL 

VyA'sA.: — B ut a borrower, who is unlettered, Ihould direft 
another perfon to fubfcribe his declaration of aflent ; of a 
,witners, in the fame predicament, Jhoidd caufe his name to he 
figned by another witnefs, in the prefence of all the wit- 
nelTes. 

. When thefe and other local ufagtfs arc obferved, then an inftrument in tht 
handwriting of the party himfdf, and one in the handwriting of another 
perfon, are valid, and goodevidcnce contraEis, Such is the meaning of the 
fage, as expounded by authorr. But in faA all this ihould be confidered as 
intending fuch a document as may remove the doubts cntcftaincd by honeft 
arbitrators or by the king. Elfe, if all the parties, the borrower, the lender, 
the witnefles, and the writer, be unacquainted uhh the forms of writings, 
and a creditor could not recover a debt^ though really lent, notwithftanding 
the exigence of an attefled writing in any irregular form, there would be a 
failure of juftice on the part of the king. Again j if the inftrument were 
not fubferibed by witnefles, but it be fald by a witnefs, “ I know this in- 
ftrument," und the inftrument be admitted in evidence by the arbitrators on 
any arguments j it is an attefted mftrument* i This is mentioned by the way > 
the reft may be learnt under the title of judicial procedure t but fomsthing has 
been faid>in this place, to make known the tort of writing, by which a money- 
ed man, who advances a loan, may be fecure from lofing his Caufc, ftiould 
a difpute afterwards arife. This w'c deem rcafonable. 

, “ Before credible witnefles” (XI)} this is another cafe of written agree- 
ments; for the prefence of witnefles is fuggefted by the form for drawing 
written contrafls s and the fenfe of the text appears to be this j he ftiould 
advance a loan on receiving a pledge to be ufed by him, together w ith a w’rjt- 
ten agreement; this is one cafe. He ftiould advance it on receiving fuch a 
pledge before credible witnefles ; this forms a fccond cafe. So likcwife a loan, 
mads On a pledge to be merely kept in his hands, forms two cafes (according 
as it is iranfaSied by a orritten agreem'sst, cr B^ort credible ncitnejfes ): hence arife 
four cafes. Again; two cafes arUc alfo on loans made with a fufHcicnt furc- 
ty; and the pofiible cafes are fix in number. Alluding to this, AfrsRA has 

fatd,; 
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/aid ; “ any of thcfc, by which confidence may be fiiouldbefurnifiicd.^* 
Confequently any one of thefc fix modes, by which confidence may be given 
to the lender, Ihould be adopted. Hcren pledge to be ufed or merely kept, 
as well as a lurety, arc intended to give confidence to the lender; and the 
writing and witnelTcs, to prove the truth of the loan, if a judicial proceeding 
he held at a fubfequent time. 


XIvII. 

Na'reda : — In this contraB there are two things which give 
confidence to tks Under, a pledge and a furctyj and two, 
whicli afford clear evidence, a writing and atteftation. 

Confidence j" aflured cxpeflation of thereafter receiving the loan ad- 
vanced; in fome infiances a fureiy, in others a pledge, ghe fucb canjldenee; 
for this coincides with the former text (XI). But here the word pledge 
{adhi) fignifies both a pledge to be ufed and one to be kept. Clear evi- 
dence;” certain proof: fometimes a writing, Ibmctimes attefiation, fome- 
times both, are required, according to circumfiances, for the fake of proof 
in cafe of difpute. 

It fhould be here noticed, that both texts (XI and XXII) are ethical pre- 
cepts ; for they exhibit caufes of preient evil. If, therefore, infringing thcfc 
rules, a man deliver a loan without a pledge, or writing, or the like, he vio- 
lates not his duty ; and, if the debt be any how proved, the debtor ihall be 
compelled by the king to repay it to his creditor. Hence the prafticc of ad- 
vancing loans, without pledge or writing, in Ibmc inftanccs of extreme con- 
fidence. But excefiivc confidence fliould be no where repofed, for the Hen- 
vanfa direfts, “ Place not confidence in what is unworthy of confidence, nor 
cxceffive confidence even in what is worthy of confidence:’* and the adage 
exprefies, “ mutable mind, mutable wealth." 

In like manner the texts of C^rTyATvANA and Na'reda* (VIH and X) 
arc ethical precepts; for the text points out a prefent evil, “ the lender can- 

• It is not «xpreff«d ta the ongtnal, whidi « the feeend t«t allnded to s I fupply coajeftor 
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not frt general recover &c.” Confcquently there is no breach of duty in 
lending any thing e\en to i\omen, on the contrary, it is a duty to 
fupport unprotedted perfons, e\cn though it be done by advancing loans : 
and, if the debtor be able to difchai^ if, the king fhould enforce payment 
of fuch a debt But a man, who infringes the rule and inftitutcs a fuit on 
fuch a dehtt incurs cenfure. To enlarge would be vain. 

Thus a loan fhould not be advanced a moneylender, without confi- 
dence and means of proof : and the meaning of the phrafe, " in what form 
a loan fiiould not be made,** becomes evident. 


CH \PTER 
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CHAPTER II. 

ON INTEREST. 

SECTION I. 

ON LEGAL INTEREST IN GENERAL. 


S UCH intercft, as may be taken without a breach of duty on the part of 
the creditor, is a rule (dbtrma) for delivery by tbt credUsr, Or the na- 
ture of a thing may be fignified by the word dbtrmai as it is the nature of 
robbers to hurt living creatures, fo it is the nature of a loan, that it fhould 
produce to the lender the principal fum advanced, and intereft in addition 
thereto. Thus intercft is fignified by the term rule for delivery. Menu 
propounds that intercft. 


XXIII. 

Menu: — a lender of money may take, in addition to his 
capital, the intercft allowed by Vas"isht*ha, an eightieth 
part of a hundred by the month. 

** Allowed cr by VAs'isnx’iiA 5” this fliows that it has been 

authorized by Vas^isht’iia. Thus, fuch intercft is allowed by all fages, 
and is therefore legal; by taking it a man docs not violate his duty. “ In 
addition to his capital j” adlually increafing the creditor's capital, or calcu- 
lated to do (o: jueb inttrejl he may require. But if it be explained, “ in- 
creafing the debtor’s capital,” the Jetife ist through-' the medium of moral 
worth: by difeharging the debt with intcreft, immoral condudl is avoided, 

H . 
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and xncrea/c of moral worth attained, hence wealth is alfo increaftd The 
purport IS, that the moneylender may aflually receive fuch intcreft, for 
Cui,LUCABiiATTA expounds 4f, “ one, who fubfifts by intcre/1, may take 
5cc’ It might alfo fignify, *' a loan may produce the intereft allowed by 
VAshsHT HA iwC ’ and ^t IS alfo expounded, ** a borrower may pay the in* 
tereft allowed by Vas'i^ht ha. 

What IS that intercfl? The fage -pr^potinds it , '•< an eightieth part of 
a hundred by the month The principal /hould therefore be divided into 
eighty parts j and fo much as is the quantity of one part, he may take in the 
fame kind of wealth, by way of intcreft, in addition to the principal if, there- 
fore, a loan, amounting Jo one hundred fuvernas, be divided into eighty parts, 
one part contains a fuverna and a quarter, and the intcreft in this cafe is one 
fuverna and a quarter By the month ,** at the end of the month 

It isfaid by fomc lawyers, that, a'hundrcd being ^fpccifi“d in the text, sti 
eightieth pact is the fate of intcreU then only, when the loan amounts to-ii 
hundred hence it appears, that the rate of intcreft vanes when theJlo-n is 
more or lefs , -and fuch a prailice is ob/ervable inJfome countries On this 
we remark, that no fpecial rate of intcreft for loans exceeding -a (hundred, ur 
falling fliott of a hundred, has been recorded fay any fage Menu has not 
fpccificd whether it be a hundred (hells or a hundred fuverras , and we (hall 
explain, in its proper place, the text of Ua'rTta (XXX) as intending the 
rate of two m a hundred But here we confider “ a hundred as a mere 
example, the rate is the fame on Jefs JDiras V^s'ishxIha exprefsbr ft— 
dares the rate of an eightieth part on left thansJiundrcd 

XXIV 

A^As'isHt'HA' — Hear the intereft for a moneylender de- 
clared by the words of Vasisht ha five mafiaSy or oncjxi* 
vtmaf for twenty fa(aSj or eighty fitvernas, he may claim 
and Jhoiild receive eadh month thus the law is not 'Violated. 

XXV 

Go TAM A : — TKElegal intcreft for tv, cniy palasis five viajkas 
a month: Om 
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ON-thisTomc remark, that the majba is declared by MENu’to cbntaifi fiVfl 
tr'ipmalas or raBicds, (“ five cryhnalat arc one tndpa, and fiXleen fuch fnajkast 
one fuverna;*’) and the fame majha is thus explained by Amera, “ the firfl 
contains five feeds of the gunja'** Confcqucntly fi\t‘tridjhas are equal 
to twenty five raElic&s j and this is the rate of intcreft on a loan amount- 
ing to twenty : fuch is the afcertalned fenle. On the queAion twentj^ 
of what denomination?” the fuvernat which is mentioned after Aating thb 
quantityofamt^;c, both inlhetextof MENUandmthatofYATjNVAWALcYA, 
fliould be taken, (“ five fuch cnjlnalas arc a mdfka, and fixteen fuch majbds^ \ 
/uvirnoi’') for five mdjhas can only be the intcrcA on twenty fuch fuvernas. 
Thus a confifting of fixteen mdjhas, contains eighty raSlkds-, iti 

eightieth part is one rallied, and the eightietli part of twenty fuvernas is 
twenty raShds. Twenty-five raSiicis arc intended by the rate of five mafias 
(XXIV and XXV). Confequently an eightieth part is only the rate ofintcr- 
cA on a debt amounting to a hundred fuvernas i but on a fmaller debt, thb 
rate of intercA is higher. This is intended by Vas'jsht’iia and GcTtaJha. 
and fuch, it may be argued, is the legal rate on fifty or fixty fuvernas^ or the 
like j and praftiee is obferved to conform thereto. How then is It fald, ' th'e 
rate of intcrcA an lefsfums has not been recorded by any fage ? ’ And why ?5 
itfaid, * Vas'isht'ha exprefsiy declares the rate of an eightieth part on lefs 
than a hundred ? ’ 
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reconciled: the map:ay cohtaining five crijlr.alas, as dated by Menu and 
YA'jNyAWALCYA, mufi not be taken (for it is not applicable); but the 
mdjha dated by Vr niASPATi as quoted in the Retndcara and CLintSmimy “a 
maf.a is considered as the twentieth part of a fafa." Thus the twentieth 
part of a fuvtrna containing eighty raSicas is equal to four ra^icas} and the 
twentieth part of a containing four yw-r/t/jj is certainly equal to Sixteen 
raBkas't and thofe make one ; five of thefc are equal to eighty ra^icat 
or one fiivir/ta. Thus there is no mconfidcncy. Here firatrna is of the 
mafculinc gender ; for it is fo employed by Menu and Ya'jnyawalcya, 
and is fo exhibited in the fame fenfe by Amera ; but, in the fenfe of gold 
generally, it is of the neuter gender, for Amera focxlnbitsit in this fenfe* 

The fame Should be alfo underdood of other thliigi. The monthly intered 
on ^ipurana is thus explained : a pana confids of eighty Shells, and a pana is 
the quantity of a of copper, as mentioned by AIe no ; “but a carj}a 
(or eighty raSiicat) of copper »$ called a para." The carJJiS is the fourth part 
of a legal / jAs j hence expofilors fay, a pah contains four carjhai. Confe- 
quently the weight of eighty of copper is a p.ir.ai on this ground, 

the ancients edabhflied It at the value of eighty flirlU; accordingly it is 
familiar in pradllcc, that eighty Shells make a pana. A purina contains Six- 
teen panaSy according to the Rttnacarai aaxdpurdna is alfo pradlically noticed, 
for fixlccn/’j^rj/ of Sliells, in penances and expiations, and on other occa- 
fions. Now the eightieth part of a pj/tj is one flirll ; of a pur&r.a. Sixteen 
Sliells; of a hundred a hundred Sliells or one and a quarter; of a 

hundred puranai, fixteen hundred Shell?, or twenty panat. Or if the money 
be in filvcr coins damped with legends, the intered on a hundred fuch coins is 
one coin and a quarter ; for, on eighty pieces, it is one piece j and, on twenty 
pieces, a quarter; which, added together, make one piece and a quarter. 
But, if the principal be a finglc piece ot money, the rate mud be fettled by its 
value. If its \aluc be four pardnjx, then fixty-four Shells are its eightieth 
part; and fo in all cafes. 

AcAiHi if the debt confid of fcine or the like, the intered fljculJ l>e fc.*- 
llcd on the s*alue. It flioulJ not be affinnetl, that they cannot conSliuitc a de!>f ; 
for the limit of intered on cattle is mentioned (1. XV). Why fuch a prac. 

tier 
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ticc does not occar, we knos; not. Something, however, may be mentioned 
to explain the reaixed diftinBions in tbefe cafes. If a man happen to deliver 
a cow or the like as a loan, the inlcrcft may be rcceued on her value; but a 
great offence is committed , for the file ofa cow is forbidden in moral law; 
however, a goat, a calf, or the like, may be taken by way of intercft, with- 
out any offence on the part of the receiver, and the debt fiiould be difcharged 
by returning the thing itfclf or fomething of the fame nature; as already ffat- 
edby Misr\ But, in this cafe, it fhould be returned unblemifhed, or 
another co\/, or the like, or other thing of equal value, fhould be delivered. 
Whatever it is forbidden to fell and give aivay, fliould not be delivered as a 
loan , for the offence is equal But a Brabmana may advance lac, fait or 
the like, by %/ay ofloan, for there is no more offence in lending, than m giv- 
ing thofe things, and the oifcnce is reftriftcd to the falc of fuch things, 
however, at the time of repayment, the \alue of the fait or the like, and of 
intereft accruing on it, {Uould not be received, for that iswli equal the 
offence of felling it. The mtereft Biould be of the fame nature with 
the thing lent , for intereft is propounded at the e.ghtieih part of the thing 
lent. 

To revert to the explanation of both texts (XXIV and XXV), the infli- 
tutes oFVas isiiTHA and others were compofed by their pupils, who heard 
the purport ofsvhat they record, from the mouth of VasTsht’ha and thcrefl * 
hence It is faid (XXIV), “ declared by the words of VAS*^iSHT'iiA,”as in the 
ordinances of Menu, it is faid, ** Menu ordained ’* 

•• Legal,” in the text of GcTtama (XXV), fignifics juflifiablc in law, 
that IS, not illegal, for it coincides %\ith the cxprclTIon, in the text of Va- 
s'isht’ha, “ thus the law IS not violated* (XXIV) Or the fenfe may be 
this, he, who takes intcrefl allowed by codes of law, as Inch may produce 
religious merit by means of pious oblations made therefrom to Deities and 
Brabnaras and fo forth, has the complete beneHt thereof, if he aflually do 
make fuch oblations to deities and pneffs, not fo, he, uho celebrates rites 
with %vcalth acquired by theft orb) other nefarious means As is declaied 

h 
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"Menu: — Neither aprieftnor a military man, though dif- 
trejfcd, muft receive intereft on loans ; but each of them, 
'if he pleafe, may pay the fmall interefl; permitted by law, on 
borrowing for fome pious ufe, to the finful man, who de- 
mands it.* 

Which is expounded by CoLLircADitATj^A, may sldvance a loan on 
^ fmall intcreft, for fomc pious ufe.*’ 

“ Legal intcrcft ’ (XXV), interell authorized by !a\s, at the rale of 
f five majhas for tw enty palat 

The "Retnacara 

We expound the tfext (XXV), ** the quantity of five majtias is the inter- 
eft for twenty or intereft appertaining to twenty /a/jj* (Supplying the 
uord **pala by a fecondary fenfe^ “ twenty'*), that iniercft accrues on a 
}fum of twenty palat But fome rcid “twenty* in the fifth or fixth cafe 
(vinfateh of vinfatih) That is wrong, for it is not approved in the 
Retnacara The fenfe, according to regular conftru^ion, is thus, “ the 
^quantity of^ve m^as, as intereft appertaining to twenty palat, is legal.' 

A fiONTn’*, here "for ' muft be fupplicd In every text, where 
moniV IS not fpecifi-d, but intereft at the rate of nn eightieth part or the 
like IS mentioned, the word “ month’ muft be underftood and the month 
IS according to faiana time, confifling of thirty days and nights, not the 
faura month from the fun’s departure from one fign to his departure from 
another fign For RAGHUNANDA^Af m commenting on texts quoted 
,in the MaUnafa tataa, (* certain racnfice, and afls of devotion arc 
“ to be regulated hyfjzana d* tiirc, fo is impurity after childbirth and the 
“ like , and fo arc all popular and forenfi k iranfadlions ) fays, that under 
the term, “ and the like,’ wages, intereft anJ the like fhould be compre. 


*Ch»F«erioT 117 I do tut alter tnnfla mi, which conrormj to the literal Tenfe of the text, 
tfough It cwoiUi cot with the eommeni aai the pnipoTe of he quomtoa. See Book tE Chapter IV» 

T xxiir 
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hfcnded. Hence it is inconfiftent with law to regulate civil contrafts by 
faura or folar time. It would be a great difpanty, -ortxt a •whole month's 
intereft, at the rate of an eightieth part or the like, paid upon a loan taken 
on the laft day of the fdn's paffage through one fign, arid repaid on the fol- 
lowing day ; and no intereft paid on a debt contrafted on the firft day of the 
folar montht and difcharged on the lAft day of the fame month. This Ihould 
be determined by the wife. 

Here mtereft for one rrionlh is declared by fages to be the eightieth part 
tf the principal if the period exceed one month, the fame rate is di- 
reiled for each month ; fince the exprelfion implies repetition, it follows 
that the mtereft Ihall be an ciglitieth part for every month rerpedljvcly : 
and, if the period be lefs than a month, it appeals, that theintcreft fhould 
be computed by a fubiwifton of that rate; clfe a difpanty would anfe, no 
intcreft b-ing payable on a debt difcharged within one day of a complete 
month. 

A GREATER Or lefs fine, or other deeijion, fhould not be re- 
gulated by very minute diflinQions. 

But fome attend in praflice even to minute variations in lines and thi 
/the. 


XXVI. 

VrThaspati, quoted in the Relndcarai — ^The eightietk part 
accrues monthly on the pnncipal ; and, if the interejl be re- 
ceived, the loan is doubtlefs doubled in a third a year 
lefs than feven years; that w, in Jtx )eaT3 and eight months* 

“ Accrues j” it is the intcreft for each month. Jf the intcreft be received, 
the loan advanced is doubled. Or ibe fexenih cafe may be here ufed in the 
fenfe of the third, the debt is doubled by accumulation of intcreft.” Iq 
what time? The fage replies to this qucRion, " in a third of a year lefs 
thanfcNcn years.*’ Divide a >ear of iwehe months into three parts; each 
part contains four months i that, dedufled from fevea years, leaves foe 


years 
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) ais ind eijjht nonths Thus, if th*- debt aiuount to one hundred fuver- 
tas, the monthly mte efi: is one fuverna nd a quarter, the annual intereft 
IS twelve /-//j/ and tweUe quauers or fifteen fuvernas , the intereft in 
three je'^rs amounts to forty-fi\c Ju^ernas , in fix years, to twice that fum 
or ninety intercft for eight months is eight and eight 

quarters, or ten fuvernas , which added to ninety fuvernas, make a hund- 
red, or the fame amount with the original debt confcquently, added to the 
principal fum, it doubles it This is mentioned by Vn ihaspati to prohibit 
further intercft after a loan in gold, filver, or the like, has been doubled 
b) irtcrcft This will become evident under the title of limited inlereft. 

This rate of intereft is ordained if a pledge be given, Vya'sa propounds 
a diftindtion if a furety be given without a pledge, or if nenher be given 

XXVII • 

Vyasa. — Monthly intereft is declared to be an eightieth part 
of the principal, if a pledge be guen, an eighth part is 
added, if there be only a furety , and if there be neither 
pledge nor furety, two in the hundred may be taken from a 
debtor of the faccrdotal clafs, 

«• An eightieth part,” the eightieth 

The Re/ndcara 

That i*, one part in eighty parts Here a pledge intends a pledge to be 
kept, for m a glofs on tlic text picvioufly quoted from Menu (XXIII) to 
the fame purport with tins text, the /Jw/iaetfrd ftates ” this concerns a pledge 
to be merely kept ’ The meaning is this , in the cafe of a pledge to be 
ufed, fince the uf* of the pledge is the only intereft, the rate of an eighti- 
edi or the like is inapplicable all this will be explained under the title 
of various forts of mteicll 

A PLEDGE to be kept is one, which would be impaired by ufc , a pledge 
to be ufed is one, which is not reeejfarily impaired by ufe Here it ftiojld 
be noticed, that, if a man coniraft a debt, mortgaging hnd or the like to 

be 
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be ufed, and fay, “ the ufe of the land (hall be the only jntereft/ in that 
cafe, fince there is no other interell but the ufe of the phdge, the rate of an 
eightieth part or the like is inapplicable But if he fay, “ this land is 
mortgaged to ) on , paying your intereft from its produce, I fliall difcharge 
the principal from the furplus , or, if the produce be infufficient, I \\ ill make 
good the intercfl, delivering other money or goods , in that cafe the rate of 
an eightieth part is applicable e\en to a pledge to be ufed 

Is It not the law, that, when land or the like is hypothecated, the entire 
ufe of 1* fhould of courfe be taken bj way of intcreft ? On the contrar), 
ufufrudt in cxcefs is reprehended by a text, ivhich will be quoted from 
Vriiiaspati (XXXV 7) It fliould not be argued, that a pledge delivered 
for ufe IS a pledge to be ufed, and one delivered merely for fecuriiy is a 
pledge to be kept The forfeiture of the whole intereft wtU be denounced 
againft the unauthorized ufe of a pledge to be kept, and the forfeiture of 
half the intereft, againft tlie unauthorized ufe of a pledge to be ufed It is 
faid in the DtpacaUca, “ if a pledge to be kept, that is, one ithieh fhould 
be fecurcly preftrved, as clothes ornaments and the like, be ufed, no intcreft 
Jhall be received * It is not faid, “ a pledge to be kept, that is, one not de- 
lisered for ufe , ' but, a os clothes, ornaments and 

(he like * The proper place for this difquifitton is the chapter on pledges 
Since many tests are there cited to expatiate m this place would be idle 

” eiglVvVi prast v> I'iie'i” 'vr.i an eighth ad'it4 

to an eightieth part Hence, two panjs lefs than two puranat, erowpura- 
xia and Jourteen panas, are received, if there be only a fiirct) 


The Retnacara 
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tvcr be the imount of an eightieth part, eight parts are half of that amount# 
But, in this cif , an eightieth part is twenty panas, and thefe addciTto half 
that amount make thirty or two panas lefs than two puranas 

But fome, noticing another reading in the commentary on Yajnyavval- 
CYh, JhnJ}:>t hhhaga inflead of fajhtabhaga, fiy, the intereft fhould be a 
fiatieth part, if there be onl} a furetj and this, they fay, is fit If there 
be neither pledge nor furetj , the jntereft js two puranas for a hundred pu- 
la/w, as ordained by the te\t (XXVII) If a pledge be given, twenty /la- 
nai are the intereft prefcribed But m this cafe, a pledge iiavmg been given, 
the confidence is greater , for a cha tcl of equal value is m the creditor s 
power If there b“ neith'^r pledge nor furcty, no confidence extfts , for 
pajment refts oa the will of the debtor in this lift cafe, therefore, tho 
intereft ordained by f^ges for a hundred puranas, is greater by twelve 
■lias and this is confiftent with the rcafon of the lawr. Now, if there be 
only a furety, coafidenefe is given, but there is a poflibility of trouble For 
mftance, a, man advances a loin on this confideration, if my debtor 
*' do not repay th- loan, even then £ fiiaft fiibfcquendy recover it from Ins 
** furcty by a fuit at law m that cafe trouble be apprehended^ for the 
recovery is effected by the troubl- of litigation It is therefore proper, in 
fuch a cafe, to take, in addition to tlie twenty panas allow ed where a pledge 
is gi\cn, fix panai, or half the additional panas on loans 

•uitl out fecuritj Now tXw.'^ wtoxly the rale of ajixttetb part In 

dividing a hundred pmanns into fixty parts, firft take one purana for each 
part, this difpofcs of fixty puranas^ and forty puranas remain Again fet 
half a purana towards each part, thirty pmanas are difpofed of, and ten pu^ 
ranas remain , and each part is one purana and a half tciri a further fraBion 
from (he remainder Reduce the ten purmas into panas , the refult is a hun- 
dred and fixt} ixx fettmg two^ji/j to each part, the portions amount 
to one purana and ten pa its , a hundred an I twenty panas are difpofed of, 
and forty pan is rem iin Again ftt half a pant to each portion, thirty panas 
arc difpofed of, the fixticth part amounts to one purara and xtaptnas and a 
Imlf, a f ,!bj fijHiot inil there rcmiin or eight hundred 

caums Dillnbute thittcen cama to each Ihirc, fsven hundred and eighty 
ia,ma ate difpofed of. and the fixticth part of a hiindted /araaar amounts 

to 
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to one/urana, Xzxspanas and fifty-three fhclls, with a fraftion oF one third 
fromtheremainingt\\enty{heIU»whichtnaybe more a^cin atelyAwiA^AhY^^o^Sy 
who are fkilled m ilie notation taught by Subhancara The amount of 
fifty-three fhells and a third is, they fay, but a fmall excefs above the nte 
of intereft, which, m their opinion, is reifonable , neglecting therefore 
minute differences, intereft may be taken it the rate ordained by the fage, 
namely a fixtieth of the principal, if there be only a fiirety. 

Va CHESPATi Misra, not acquicfcing in cither of thefe interpretations, 
expounds the text othcrwife m his digeft. “ An eighth part is added 
the eighth part of an eightieth part is added to an eightieth part. Hence 
the intereft, on the fum of twenty palas of gold, is ninety ta^icas. His 
meaning is this , fajhtabhaga fignifics joined to one part in eight parts, 
anfv.er to the queftion, “ part of uhai?” from the neareft 
term, “ an eighth part of an eightieth *’ Thus, an eightieth being divided 
into ejglit parts, one fuch part is added But the intereft at an eightieth 
part of the principal is afcertained in the cafe propoled , the cighti'th part 
of twenty falat or eighty fuvernas is equal to eighty raUicas or one fuierna ; 
to which the eighth part of it, or. ten rahlicae, being added, the refult is 
ninety raSitcas According to this cxpofition, twenty paim, which ire the 
eightieth part of a hundred ptiranas^ added to the eighth of that or two 
panas and a half, make twenty-two panas and g half, the rate of mterejl on 
a hundred puranas , f there be only afurety and the fame method fhould be 
praElifed m the cafe of filver coins and the like. On this opinion alfo, we 
do not difcovcr why the letter M occurs in the glofs ( AJhtamenabbdgena J. 

\ THOROUGH examination of thcfcopinionj,tofclc£lthcbeft,muft depend 
on the mental faculties of intelligent ///ywrerj On what proof or argu- 
ment It IS held, according to the opinion delivered in the i?r//niri7r<7, that 
the portion not fpecificd is a fixteentb, muft remain a queflion the other 
rcnding(a fixUcth part) isnoladmittedmthc/JeMororanor m the Chintawni • 
for in both the text is thus exphmed, “ an eighth part is added and m 
the commentary on Ya jsy iw alcya, tchereeh/f reading occurs , the text is 
not expounded Whether the cerebral S be not an errour of the copj ift/js 
a queftion on the fecond interpretation On Misra’» cxpofiiion the quef. 

tion 
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tier, is, how the interefi, t\licre a fuicty only is gi\cn, (hould fo little ex- 
ceed tljc rate of intere/l, ttherc a pledge is gi^cn. 

*' If there be a furety the fenfe is. If there be only a fiircty ; for high- 
er intcreft Avould be improper if there were both a furety and a pledge. 

** If there be neither pledge nor furety (nirSdbanrJi' iicrc the word 
adkaj.a fjgnifies both pledge and furety; hence, if tltcrc be neither furety 
nor pledge, iw’o purdnas arc received on u hundred. 

The Retrrdcara. 

The derivation of the word is, “ wliit is placed (ddbtyatf) for the fake 
of taking up a loanj” * and that dcfcription is applicable both to a pledge 
and a furety. The privation of both forts of feciirity is nirid/unj, want 
of pKdgc and furety. Or the word bdbjna may be rcftrlflcd to pledges: 
thus, bccaufc an eighth jiarf is dircflcd to be added, if there be no pledge but 
a furety erlj, therefore by tlie regular form for general rules and exceptions to 
ibefc ruU:, t!i: rern iniercj th text relates to a dilTercnt cafe 'of loans without 
a pledge ; di-i ts, one vULon pledge cr J.ircty. Ultimately tlicrc is not, in 
our opinicn, any dilTifcnce. 
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for payment, and for dcHveryj Thefervant’s mafter docs not fry, “ I will 
produce this man if he abfcond nor, *' that man is truft- worthy, and 
will not be averfe from repaying a loan received;” neither does he fay, “ if 
thedebt be not difeharged by him, I will make good the fum nor “I 
will' recover the amount from him and difcharge the debt ” How then 
can he 'be a furety ? This debt muft confequcntly be one, for which there 
is neither pledge nor furety :j this again is not true in rcafonlng; for there 
is a motivfe of confidence. - On this propofed cafe it is faid, this is a debt 
for which a furety is given : .although the feryant’s mafter is not pofitively 
comprehended in the four dcfcripiions of.furcties, yet, as that enumeration 
is a mere illuftration.’it muft be admitted that fuch a perfon is a furety; and 
if the fervant’s mafter break his.own promife, he muft difcharge the debt.. 
The-intercft fhould thcrefore^be an eighth part added to an eightieth. Or 
the wages' may be conftdercd as n. pledge. .In that cafe the debtor’s aflept 
IS givgn to the hypothecation ; and a declaration being made by the debtor 
to that effe£l, the fervant’s mafter is certainly furetytfor. delivery. of thf 
pledge, not for paymen' of the debti but» although {here be.no, promift^ of 
payment, there is a lien on the promtfed delivery of the pledge ; apd a lien 
prevents feizure by any other creditor. The intereft, therefore, Ihould in this 
cafe be one eightieth part only of the principal. But, if he do pot perform 
h.6 work, then, no wages being earned, how is the debt difcharged ? To {his 
It IS anfwcrcd; does the fervant’s mafter difmifs liim without a fault ? If fo, 
the fervant’s mafter is amenable; the fervant being faultlcfs, and. the mafter 
needing another fervant, this fervant fhould not be difmilTed ; for^his difk 
miflion could only originate in malice. This is confiftent ,with fcafon. 
But, if the fervant were faulty, his mafter would not be amenable for^ difmifs 
f;ng him : and, when his difmiflion takes place, the debt fhouM be paid wj^h , 
intereft, or a new pledge be given ; for this cafe is ihc cafe of a pledge dc- 
ftroyed by the a<ft of God (CI. &c). But, if the fervant deferthis nuftcr 
without provocaiioi, in that cafe, a furety maft, certainly , be givcrj, if 
he cannot immeduttlj difcharge the debt nor give another pledge* or 
on failure thereof, the debt from that day becomes a debt unfccurcd by 
a pledge, and bear^ jMsreft at the rate of two in the hundred. A man re- 
ceived a loan on ihe rrortgag; of a piece of land pointed cut by hiq 

form, “ 1 ill I rV.tkcc from the produce of iheprefent year; the produce 

^ of 
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of iMs knd is {by ThisdebformodUafed a fraud, and gave no 

attention to culture, refiefting, “ the produce of tliis land is my creditor’s 
only ; no benefit \\ ill anfe to me from it : if no produce be obtained, wbat 
can the creditor do ?” As m this cafe chaftiicmcnt is proper, and intcrefi 
Ibould be computed at the rate of two in the hundred from the day when 
he neglcflcd the culture of the land ; fo, in the cafe fuppofed, where the 
fcr\ant quits an unoffending maftcr, thinking labour vain, icbkb is under- 
gon» for the foie purpofe ofdifcharging his debt, we hold it reafonablc, that he 
fliould incur punilhment. So long as he performs work, his wages for 
that period belong to the creditor, and no other perfon ; bccaufc thofe 
wages are pledged to that creditor : and this pledge falls under the deferip- 
tion of a pledge to be kept. After the undertaking fuppofed, if the fcrvanl’s 
mailer alfo advance him a loan on any terms, and lie only perform fcrvicc 
for a fliort time, fo that both cannot be paid out of his wages ; what is the 
rule of decifion m that cafe ? The apparent difficulty may be reconciled In 
the fame manner, with the cafe where a man, renting land for cultivation 
from one perfon, contrails a debt to another, and fubfequently receives a 
loan alfo from his landlord, both which debts cannot be paid from the pro- 
duce of that land. Half of the grain produced both from the life of land and 
by corporal labour belongs to the ouner of the land, half to the hu/band- 
man. In this cafe the luilbandman’s flnrc, not yet gathered, Is pledged to 
one perfon j but no acl, amounting to hjpothccation, has been done by the 
owner of the landj hence, the produce may be taken by the firft creditor, 
but the landlord retains in bis poiNcr the gram produced from his own land, 
until his own demand be fatisfieJ, Such is the pradlicc in fome inllanccs. 
It cannot be afferted as a mixim, that the land mufl of c-ourfc be left another 
j car in his tillage, and that the debt may be paid from the produce of ilie 
following year. Since his tillage may be found dcfc£li\e, or he may be dc- 
tcdlcd in knaver)' or the like, his tillage docs not continue wuliout the con- 
fent of the landlord. This end other inferences may be drawn from rca- 
foning. 


y 


XXVill. 

A'jtfVAWALCYA; — An’ eightieth part of the principal Is the 
montlily intcreft, when a pledge has been delivered : 

cthcravifc. 
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otherwife, it may be, in the dire£l order of the clafles, 
two, three, four, or five in the hundred. 

** Otherwise,” in cafes other than that of a pledge delivered; thatis, 
when no pledge has been given Since the text has the fame tenour with 
thatoFVvASA (XXVIl). it mull be alfo underftood, that no furetywaa 
given For a d*bt of one hundred fuvernast two fuvernaf fhould be paid to 
^Brabmana^ three fuvernas, to a CJhatnya ; four fuvernast to a VaiJ^a; 
five f unerr as, to i ''Sudia 


XXIX. 

Menu — If ha have no pledge, a lender oj money may take two 
in the hundred by the month, remembering the duty of 
good men . for by thus taking two in the hundred, he 
becomes not a finner for gam. 

2. He may thus take, m proportion to the njk, and in the di- 
refl: order of the claffes, two m the hundred from a prte/l, 
three from a Jotdier, four from a merchant, and five from a 
mechantek or fen lie man, but never more, as intereft by the 
month. 

•• Of good men rcflcfling that fuch is the duty of good men. 

CUELU CABHATTA. 

“ Tuo inthehundrcd’ (XXIX i), this concernsa Brdbmaaa, In an- 
fw er to the queftion, what is the rate for other tribes, he repeats the intereft 
payable by pnefts, and declares fire rates for other clajfet (XXIX 2). 

But never more” hterallj, uniformly or equally thatis 
ncilhcr more nor lefs. 

CDLEtTc/BnAXTA. 


But we hold, that "equally” is exprefled f°'' purpofc of fliowmg 
that, as a pnefi becomes not a finner for gam (that is, docs not contraO. the 

finfiil 
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/jnful tiuit from the receipt of money) b) tnkin;^ two in ^hc 

hundred, fo afoldicr, uho tal cs three m the hundred, is not a fi incr For gam 

J IJOS according to CoLLUC A OHATTA,Cil ANDES WAP A, Bit TUVAofvA, 
Va'ciiespati MrsRA, -ind others, an eightieth part of the principal is the 
lOtcreft, ^vllen a pledge IS dcli\ercd, but two in the hundred, if 
there "be no pledge 

The Meibatitht Go'\ikda ra'^ja expound the text of Mentt 
(XXIX), ‘ If a man, in diftrefs, cannot provide for his wants on the intcreft 
iirll mentioned, he may take two m the hundred or th- like * Tor the text 
of YA'J^yAWALcYA (XXVIII) folely concerns loans fccurcdby a pledge, 
and there IS no objeftjon to this explanation of theword “othcrwifc,” m 
a cafe Other than that of a mm, who can provide for his wants, as implied 
in the former part of the text , that is, where he cannot do fo Here it may 
be quellioned, what Ihoull be the application of the text of Vsta'sa 
(XXVII), jfor a pledge is there lignihed by \iit\voxAadbana Although the 
text might be well applied by any how explaining it provifionfor <^ants, ' 
yet there would be no determined rate, when no pledge is delivered " if the 
rale were the fame for loans with or without a pledge, the cxprcfTions, in 
the texts of Ya'jnyaw alcya and VyaTsa, “ when a pledge has been de- 
livered,* and, “ if a pledge be given,* would be unmeaning But the receipt 
of two in the hundred and the like is authorized by the MedoaUi'bt 
and other commentaries, on the authority of the phrafe, “ he becomes 
not a (inner for gam” (XXIX) which th*y apply to the cafe of utmoft 
diftrcfs, for the purpofe of obviating the doubt, whether a inan be- 
come a fmner by taking two in th'* hundred The cafe of abfolute inabili- 
ty to provide for wants might exifl, as well as the cafe oF a loan unfccurcd 
by a pledge as ftated by YA'jxyAvvAi.CYA However this expofition Ihould 
not be admitted, becaufc it is difapproved by Chandeswara, Va cues- 
PATi Misra, Biiavadeva, and many otherauthors To expatiate would 
be vain 

On thefubjeCl of load's vsiihout a pledge the folio \mg text propounds a 
rule 


XXX 
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XXX. 

H a'r i't a : — For. twenty five purdnas ( or four hundred panas) 
of copper, lent zuitkout either pledge or Jarcly, the intereft may 
be eight panas a month ; and the principal, being doubled 
in four 5 ears and two months, bears intereft no longer: 
fuch intereft is legal ; and the lender violates no duty by 
taking It. 

“ Being doubled;” becoming two fold; and the intereft is therefore 
two m the hundred by the month. ** Bears intereft no longer;” intereft 
ecafes. 

The Rctnacara. 

Intereet is fettled nt rites varying in the order of clafles, on loans 
made without receiving a pledge. By parity of reafonmg, different rates 
fhould be alfo inferred, in the order of the claftes, w hen a pledge or furety 
15 giscn. As 1 $ direfted by Va'chespati, * intereft fhould alfo be fimi* 

* larly regulated, m the order of the clafles, on loans fecured by a pledge 

* and the like.* 

Does the order of the clafles relate to the borrower or lender? CiiaN' 
Deswara holds, that it relates to the debtor, for he fays, ‘both thefc 
texts concern a Brabmjra contrafling debts j' and agam, * b* receive tn- 

* ter/fi atibtfe rales from a pneft, a foldier. a merchant, and a mechanjcL 

* refps^iv‘1) and tins is confident, forms cxprcfTcd m the text of Menu, 
“ He may thus take, m the order of the clafles, (from Drdhmanat and the 
reft) two m the hundred and fo forth/* and there is no difficulty in ex- 
plaining the text of VisiiNU (XXXI), “ may rccche from his debtor, m 
the dutfl order of all the clafles, twom the hundred and fo forth,** 


XXXI. 

Vishnu: — I5ut a creditor may receive intereft at due rates from 
Iiis debtor, or may take from him, :n the dirca order of 
ail the claftcs, two, Uirec, four, or five in tlie hundred by 
tlie month. 

Tiiz 


M 
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The fcnfe of the text is as follows “ at due rates an eightieth part of 
the principal, oran eightli added to an eightieth fitcli a proportion Ijc may 
tahe by w ay of interell In regard to loans without pledge or fu-etv , the 
fage adds, “ two, three, four, or fi\c in the hundred &.c ” 

VijNV/CNErwAP A alfo holds, that the order of the tlafies rerp'-fis the 
borrower But, in VA^ciicsrATi Misra’s opinion, it refpeSs tl o lenderj 
accordingly he fajs, “ A infringes no duty by taking intercfl at the 

rates prefenbed in this text of Menu, and in other places , nor du /-j Sl.manas 
and the reft infringe an^ dut)i bj dbing fo m a feafon of diftrcfs, " Here 
Hating general!} , that a Vaijya infringes no diit\ , he adds, '* nor B^ab- 
manas and the reft, in a feafon of diftrefs “ llnce there is no other term m 
that phrafe to which the w ords can be referred, the meaning of what he fays, 
IS this, ** ^Vaif)at\n allcircumftances, andfiM/maraiwand the reft, in diftrefs, 
jnlrmge nodut} b} tal ing yaCi6/nfer^.” What is the fcnfe of Menu’s text, 
confiftcntly with this opinion ? It tt ns fo'lotis “ In the diredt order of the 
claftes,” ^according to the order of the clafs, to which he belongs, the lend- 
er may take, Ac. We think.the order of cltfies fliould be confidcred as re- 
lating both to the lender and borrower, on tlie authority of both commen- 
tators, CnANDS'swARA and Va’ciiespati Thus the contemplative Sage 

s XXAII 

WjNYAWALCYA ordains-"^LL borrowers, who travel 
through vaft forefts may pay ten, and fuch, as traverle the 
ocean, twenty m the hundred to lendeis of all clalfes, ac- 
cordirtg to auumjlances^ or wliatevci intereflhas been ftipu- 
latcd by them, as the puce oj iheitp to the kvd*r. 

Or whitcNcr intercft Ins b“cn ftipulatcd b} them, all borrowers fiiould 
pay to lenders of ill chfles Iholc, whotraNclb) difficult roads, or tra- 
verfe the ocean, for the fikc of commerce, fiiculd pay t*n piniis, or twentv 
firtat refp"<fIneJj , on the hundred pnras, if no pledge ha\c been gi\cn 
Greater intcrcft is paid on account of the rilk of lofing the principal 

''SiTlapa'ki in the Vipicahca 


But, 
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buT, if there bed pledge or furety, the intereft fhould not exceed the 
rates prefenbed, for there is not fuch a rifk of lofing the principal, “ Ten 
Panas the meaning is, a lender may take one part in ten. 


The fage declares an alternative in rcfpedl: of the preferibed rates of two 
and three in the hundred, and the like j “ or whatever intereft has been fti- 
pulated by them.** 

The DlpacaUca. 


All borrowers, Brabrianas as well as others, fhould pay to lenders of all 
clafTcs, Brdhmanas as well as others, Avhatcvcr intereft has been (lipulatcd 
by them. Whether a pledge have been delivered or not, they mull pay the 
the intcrefl, which has been promifed by them in this form, “ this interell 
fhall be paid by me.’* 


Chande''swara reads fwacrttdm, /lipulated by the borrower himfclf. 
Biiavadeva reads fucntCm, which he explains," allowed by all fages, 
namely, the eightieth put of the principal and the like," According 
to Chalde'swara, this intcrcft falls under the defeription of carita, 
or intcrcH flipulatcd by tlie borrower. But according to Bhavadeva the 
two cafes may be reconciled by referring them to circumftances, in which 
a lender can or cannot, pjrt vitb huvioeyort the termt generally pre- 
fcribed. CitANDCsw'ARA’s interpretation fliould he admitted, forhisread- 
Is. a.p^tQved by Yi^K/vA'MTs’w'Ar.A and '‘So’lap&’hi. 

Ir the order of clafTcs were referred to the borrower only, inicrcH not va- 
rying on loans made by pcrfbns of the fcvcral claflcs, there would be no 
purpofc in faying, " to lenders of all clafTcs*’ (XXXII). If it be referred 
to the lender only, intcrefl not \arying on debts contrafted by perfons of 
the fcvcral clafTcs, there would be no purpofc in faying, " all borrowers” 
(XXXII). It fiiould not be argued, that the cxpiclTion, " all borrowers,” 
intends all, whether travcrfing the ocean or not, and To forth. This would 
be inconfifltnt with the mode in which the text is cited ; " the fage declares 
an ahemasive in rerpea lo tlic picfcribtd rales of mo and three in the hu„. ’ 
dred and the Iil-c.” Accordingly Misra alfo, in liij glofs „„ 

Ca'tva'yaka 
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Ca'tya'vana (LVI), fa)s, ** after the lapfe of fixinonths» interefl fliouM 
le paid by a at the rale of iiveinthe Iiundrcd/’ Since othcnvjfc 
he muft contradifl himfclf, it fliould be underflooJ, as the opinion of Va- 
ci! ESP ATI Misra, that the order of clafTes relates both to the jeader and 
borrower. 


XXXIIL 

Menu: — Whatever intcreft, or price of the rtjh, fhall be fet- 
tled totfd’/i the parties, hy mcno well acquainted with fca 
voyages or journies by land, with times and with places, 
fuch intcreft fhall have legal force. 

Is not ihlsicxt of Menu incompatible with the text of Ya'jnvaw'alcva 
(XXXII)? For the text of Menu is fully explained in the Refndcjra. 

Men well acquainted witli fea voyages;” mentioned merely as an irdancc 
fuggefting a trader in general t “ With times and uilh places;" who fee, 
that fo much is the profit at fiich a place : “ Legal force;" adjudications 
therefore fuch intereft fliculd in fuch a cafe be adjudged, it is CM'dent from 
the purport, fircc the term ufed in the text is explained adjudication, tint 
the intcreft fliould be regulated according to the time, place and thing; the 
commentator fays as much, by adding '* fuch intcreft fhould be adjudged:’’ 
tlepajmcnl of ten and twenty in the hundred is, therefore, inconfiftent 
with the obligafon to pay the intcreft fettled by men traftichirg bj fca, and 
thcliU. T1 IS fticu’dnctbestlirmcd; ehctcxi of Ya'jnyawalcva ihouU 
be confidcred as applicable to the calc where no fpecifick rate of intcreft has 
been fettled. Va'chespati, in las glofs on the text of Menu (XXXIII), 
fays, " they fettle greater intcreft, expefling large profit from tratcrOngthe 
of«n,” Alluding to ibis, HA'RfTA fajs, fomc allow intcreft at the rate 
of a pjna for sfurdna. 


XXXIV. 

Ha RITA : — Some allow a pana each month for one purdna, 
CT a Jixleenth oj the principal. 


But CuakdiTswara fays, tliis text (XXXIV) concerns a borrower of 
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a mixed clafs. That may ba qiic/lioncd, for, the text being explained by 
referring it to traders by fen, it is ufelefs to extend it to borro; ers of a mix- 
ed clafs , and no fage has propounded a higher rate of mcereft payable by 
mixed clafTes 


N 


section 11. 
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SECTION II. 

ON SPECIAL FORMS OF INTEREST. 

XXXV. 

Vjiihaspati: — Learn, from their properties, the various 
forts of intereft declared to be four j or according to fome, 
five j and according to others, fix ; 

S. corporal ; edited^ periodical; chacravriddhi^ com- 

pound intereft ; carifd, ftipulated ; 'iidhdvriddht, daily in- 
tereft j and bho^aldbha, intereft by enjoyment. 

3. Cdyicd is connefted with {cdyd) th body of a pledged ani- 
mal i w/ica IS due monthly ; intereft upon intei eft is cha- 
cravriddht ; and intereft ftipulated by the borrou cr is cai t*d 

4. When intereft is received at the clofe of each day, it is 
cdMt&'sicTidvnddht or hairrintereft ; becaufe it grows daiij, 
like hair, which can only ceafe growing on the lofs of 
the head 5 

5. Thus the daily intereft can only ceafe by the payment of 
the principal, and hence it is called "ddbdu iddhi the rent 
or nje and occupation of a pledged houfe, or the produce of 
a pledged held, is called hhdgalahha^ intereft by enjoyment. 

6. Interest payable at the clofe of each day, and cdyicd, 
or interefl accruing from a pledged iodj, as well as intereft by 
enjoyment, the creditor {hall receive entire, fo long as the 
principal remain unpaid 

7. the ufe of a pledge after twice the principal has been 

realized 
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XXXVIII/' 

Ya’jnyawalcya: — Interest on intercR; is chacravnddhi : 
monthly^ intereft is named edited ; that, which is ftipulated 
by the party himfelf, is cdntd; but eddied accrues from the 
body of a pledged quadruped. 

2. A DEBT, fecured merely by a written contraft, fhall be 
difeharged, Jrom a moral and religious obhgatwn, only by 
three perfons, the debtor, his fon, and his Jon's Jon ; but a 
pledge lhall be enjoyed until aftual payment of the debt 
hy any heir in any degree.. 

XXXIX. 

Vya'sa: — That intereft is called which arifes from 

(cdyd)iht body of z pledged female quadruped to be milk- 
ed, or a male animal to work or carry burdens. 


XL. 

Go'tama: — Some hold, that no lender Jhonld leccive intereft 
beyond the year. 

A RULE, fays Misra, abridged from ihe foUoicing te'tt of Menu. 


XLI. 

MenU': — Let no Jendei Jor amontk, or Jor tzoo or ihreemonths, 
at a ceitain mterejl, receive Juch intereft beyond the year; 
nor any intereft, which is unappro\ed ; nor intereft upon 
intereft hy previous agreement, noi periodical intereft exceed- 
ing in time the amount of the principal: nor intereft exafted 
from a debtor as the price of the rjk, when there is nopiiUick 
danger or diflrejs ; nor immoderate profits from a pledge to 
be ufed by way of intereft. 


• Thetext, numbered XXXII, isaw’irtcitei int e , S'd tiwf conJ verfe 0^ « 1 1' cumber n agua 
ed at CCXXIX 


Callu’' CABHATTA 
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CvLtv' CABHATTA explains “ unapprovcdj” unFeen •, or he fo reaJs the 
text {adryhtom inftead of adi/ktam). 

XUI. 

Menu; — Stipulated intereft beyond the legal rate, and 
different from the foUotmng rule, is invalid ; and the wife 
call it an ufurious way of lending: the lender is entitled 
at ]r.oft to live in the hundred.'^ 

XLIII. 

Menu : — Interest on money, received at once, not year iy 
year, month by month, or day by day, as it ought, mull never be 
more than enough to double the debt, that is, more than the 
amount of the principal paid at the fame time, f 

XLIV. 

Ha RITA : — Some allow a pana each month for one purdna, 
or a fixteenth of the principal. 

2, Grain, borrowed before the harvefl, may be doubled or at 
moft trebled according to its price at the time of harvefl:, 
being then payable by agreement , and fo may wool and cotton : 
hut grafs and the fibres of grafs, clarified butter, fait, and 
raw fugar, may be mcreafed eight-fold, in one year. 

XLV. 

Nareda; — Of intereft on loans, this is tSeuniverfal and high- 
ejl rule ; but the rate, cuftomary in the country, where the 
debt was contrafled, may be different: 

2. It may be double, or treble, or, in another country. 


• B-Icie 111, t-*,. ,1, compiler e A- i « so-ib-r <1 XXXUC A diScr-ot cooHruBion n 
Ii„i.pooih-teHliy«mmentaiQr,. See Ac eapofitwa notah-ted V. 

-t The ,cm.,«d-r of thi, rerfe „ ci ed ,oo rob'-qa a S-flion (. LXI). Th- C-1 part of the foN 
»owiDs text has been already cited (XX? IV; 

O quadruples 
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XXXVIII.' 

Ya’jnyawalcya : — Interest on is chncravniihi ; 

monthly intereft is named cdiicd ; that, which is ftipulated 
by the party himfelf, is cdritd; but eddied acciues horn the 
body of a pledged quadruped. 

2. A DEBT, fecured merely by a written contiafl:, fliall be 
difeharged, from a moral and religious obligation, only by 
three perfons, the debtor, his Jon, and his Jon’s Jon ; but a 
pledge lhall be enjoyed until aftual payment of the debt 
hy any heir in any degree.. 

XXXIX. 

Vya'sa: — That intereft is called raj'icrf, which arifes from 
( cd)dj the body of a pledged female quadruped to be milk- 
ed, or a male animal to work or carry buidens. 


XL. 

Go'tama: — Some hold, that no lender Jhould receive intereft 
beyond the year. 

A RULE, fays Misra, abridge i from thc_/o//ortin^ test of .’'Ienu. 


XLI. 

Menu : — Let no lender for a month, or for two or three months, 
at a ccitain in'erejl, leceivc Jnch intereft beyond the year; 
nor any intereft, which is uiiapproicd ; nor intereft upon 
intereft hy previous agreement; nor periodical intereft exceed, 
ing in time the amount of the principal; nor intereft cxafled 
from a debtor as the price of the njl,, rohen there is nopnUick 
danger or dtjlrejs ; nor immoderate profits from a pledge to 
be ufed by way of intereft. 


• Tbelct, rumbeTlYXEIl, til - a J i.- r c— J refe c' [ m ramSea » »Saaa 

utaialCCXXIX 


Callucabiiatta 



{ S3 ) 

CulliTcabhatta explains ** unapproved,” unreen j _/5 

iext {adryktam injftead of adtjhtam). 

XLII. 

Menu: — Stipulated intereft beyond the legal rate, and 
different from the following rule, is invalid ; and the ^vife 
call it an ufurious way offending: the lender is entitled 
at mop. to five in the hundred. ** 

XLIII. 

Menu : ■ — Interest on money, received at once, not year hy 
year^ month hy month, or day by day, as it ought, mufl: never be 
more than enough to double the debt, that is, more than the 
amount of the principal paid at the fame time. + 

XLIV. 

Ha RITA : — Some allow a pana each month for one purdna, 
or a fifteenth of the principal. 

2 , Grain, borrowed before the harvef, may be doubled or at 
moft trebled according to its price at the time of harvefi, 
being then payable by agreement ; and fo may wool and cotton : 
but grafs and the fibres of graft, clarified butter, fait, and 
Taw lugar, may be incxeafed in one year. 


XLV. 

Na p EDA : — Of intereft on Joans, this is the univerfal and high” 
ejl rule ; but the rate, cuftomary in the countiy, where the 
debt was contra£lcd, may be different: 

2 . It may be double, or treble, or, in another countiy^. 


• C fcf «viu » s*, tonj'ltr ■» < •! O'* t « d X\XH1. A i Ctr* cc-Sta'liMi U 

fnt Cf9n ih* ttst by c'nneBtJxri, S « tie 03 ca—b ttd V 
t The reojioJ r ef «’'ii etrfe ii o 1 ti a {e^' q _ S 1 ai ( t LXI J. Tt* C ' pi { cf faJ. 
La_Stfxtb2jb**n»’!eaJy ciifJ (X.V IVJ 

quadruple/ 
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liquidate^ after that period, fuch intereft only, as is fettled by five perfons 
aSlwg 0S arhtretors, is received from that date In other countries, hair in- 
tcrelt IS onl) received for a fe/7 da)s as determined by five perfons a'^in^ as 
arhiratiTSj and beyond that tim*, fuch intcrefi as is fettled by tlicm, 

Thi*: feemwg contraiiBxon may be reconciled from the text of Na reda , 
“ but the nte cuftomary in the country, ivhcre the debt wis coniradtcd, 
may be different” (XLV i) Hoive\cr, another objeftion is flirted if fli 
pulated interefl cm only be received at legal rates, it contradicts the te\t of 
Ca TYA YANA (XXXVII i), for he defenbes flipulated interefl ns exceed- 
ing the allowed rate It is anfwcrcd, the prohibition againft receiving any 
intereft, which is unapproved, does not denote it /eg^r/Zy irrecoverable, but 
immoral If, therefore, a man require ftipuUted intereft nbove the rate al- 
lowed by the law , ha can recover it, but is gmlty of a moral offence This 
IS evident from the text of Vruiaspati, “ and the exaction of the 
principal and intereft after a part of it has been liquidated is rcprehcnfiblc’ ’ 
(XXXV 7 ) Yajnyawalcyx nlfo declares “all borrowers ma> pay 
whatever intereft has been ftipulated by them’ (XXXII) Oi this ex- 
pofition, the intereft payable by tbofe who travel through vaft forefts, as 
fpccified by \ A/sn aw alcya (XXXIIl is legal, for ihc text is cited with 
this obfervation, “ (he fage declares an alternative m refpedt of intereft va- 
rying according to the clafs of the receiver, that is, the receiver of the loan 
But, in faft, It IS proper to conGder this as defcripiive of ftipu^a cd mter- 
eft, for it has the fame import with the text of Mexu (XXXIII) How- 
ever, fuch ftipulated intereft is legal, bccaufc it is authorized by an exprefs 
law, but the text of Vriiiaspati (XXXV 7 ) ntends oih-r borrowers 
than fuch as traverfe the ocean and the like 

It fhould not be argued, that the text of Menu has a different purport, 
coinciding with part of the f xt ot Ya jsv awalcya, “ or whatever inte- 
reft has been ftipul ted by them (XXXII) Thai would be inconfiftcnt 
with the mterprctation of this ** all borrower*, Brah-naiat as well as 
others, ftiould pay, to lenders of all chfT-s whatever intereft has been fti- 
pulatcd and promifed b) them ’ But, if it be expounded, “ all borrowers, 
whether trafficking by f-a or not * th-n it maj be made to coincide with 
the text of Menu Here 
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Here it fhould be obfcrved, that the author of the Mttacjharu fupphed 
the reafon for the rate of ten in the hundred, and the like, payable by 
thofe who travel through vaft forefts, and the reft , “ becaufe there is iilk 
of Jofing even the principal lent * It is therefore indicated, that on loins 
fecured by a pledge or the like, where no rilk of lofing the principal is in- 
curred, the eightieth part only fhould betaken 

The text of Ya jnyawalcya on compound mtereft and the reft 
(XXXVIII i) IS not approved in the According to the opinion 

delivered m that work the receipt of mtereft named and the reft, 

even beyond the year, is not forbidden 

II. According to Ch^nduswara • 

“ Interest beyond the year’ (XLI) lignifies mtereft exceeding the 
year If a moneylender, apprehending that the fum lent would be repaid 
by the borrower in very few days, bargain forfpecifick mtereft, it fhall onijr 
be extended to the clofe of the year, not fixed for a period exceeding that 
/pace $f tmi 

Chande swara 

The meaning fuggefted by the glofs is this a borrower afks a loan of a 
moneyed man, but he conjeilures from the borrower’s purpofes, that it 
will be early repaid , he therefore fays, “ if you will undertake to pay m- 
tereft for fix months, I will lend the money, ’ and the borrower, agreeing 
to this condition, accepts the loan In fuch a cafe as this, n lender may re- 
t)^uire a ftipulated period of fix months, ten months, or one year, but not a 
greater time 

In hkc manner. Tome perfon, whofc capital is fmall, praflifcs money- 
lending bccaufe he is unable to provide for his wants by other modes , a 
man, needing a loan, faid to him “ lend me money,’ the moneylender 
rejoined, ‘ when wilt thou repay it? The borrower told liim, “my 
brotber is gone to the rojal rcfidcnce, when he returns, two or three months 
hence, I will repaj you ” The moneylender confidcred, " he uifl repay 
It carl) , and my gam will be fmall, why fhould I truft my property m the 
^ hands 
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hancJs of another for fofmail again? If hewill promife topiy intercfi during 
a long period, then only (hould the mon^ be lent ’ Accordingly be told the 
b rrower ^ if thou wilt pay mtereft during a longer period I will advance 
the loan ’ The borrower acquiefcing in this propofal, the lender added, 
‘ jf thou IhouMft repay the loan within the year, at the end of fix or fevea 
months, or at any time before the clofc of the y ear, I muft r-cei\ e the amount 
of interelVfor a whole year.’ So faying he advanced the loan, andthe 
borrovicr, agreeing to thofe terms, contrafled the debt and interefl: com- 
puted for a ^\ hole year was paid, whether he difcharged the debt within 
the ) car, or at the clofe of the year In fuch a cafe ns this, a lender fliould 
not require a ftipulatjon for intcreft one day be}ond the year Hut if tlie 
borrower cannot difcharge the debt even at the expiration of the year, 
then indeed legal mtereft may be received beyond the year 

‘ Nor an) mtereft which is unapproved * let no lender rcceite com- 
pound inlereft, nor mtereft for ftated times, nor flipulatcd mtereft nor 
corporal mtereft, m modes, ora( ra«s unautlionzcd by the law Confe- 
qucntly he ftiould only receive periodical mtereft and the reft, m legal 
modes , that is, at the rate of an eightieth pan of the principal and fo 
forth 

Does not canto lignify mtereft fpccially and freely promifed by the 
debtor? How (hen n K regulated by legil rates? It u regulated by the 
texts of Menu (XXXIII) and Harita (XXXIV and XLIVJ 

The te\t of Menu is thus expounded ** men well acquainted with fea 
vo) ages’ arc mentioned merely ns an inftance fuggefting a trader in gene- 
ral ‘ With times and with places, wl o fee, that fo much is the profit, 
on fuch articles, atfucbaplacc That mtereft, which fuch traders fettle 
when borrowing money, has legal force, and Ihould be adjudged 

The firft text of HA'RfTA (XXXIV) w applied by Cuande swara to 
borrowers of a mixed cUfs “ Grwn may be doubled at the time of har- 
\eft' (XHVa)j grain is doubled at the lime when new gram is gathered, 

even tw Q or three months after the loan If it be not then paid, it can 

only 
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only be trebled, and bears no further inicreft. “ And fo may wool and 
cotton;*' wool, that is the hair of fheepand the like, and cotton alfo, bear 
the fame interefl as grain. “ But the fibres of grafs &c.” on the fibres of 
the vJiana and the like, and on graft and the like, the interefl is eight-fold 
for one year. Such is the glofs on the text of H a^r Tt a ; and the meaning 
is, that this text does not concern the limits of mtereft. 

Is noithis umeafonable ? Grain muft be repaid two-fold at the time of 
harveft; that is, when new grain is gathered. If grain, therefore, be bor- 
rowed in the month of ''Ajhaibaf Jyatfithi or the like, it muft be repaid 
two-fold in or Paw/Sa. It is, confeqiiently, a great difparity, that 

the fame interefl fliould be received in feven or eight months, which tvould 
be due in fifty months at the prefertbedrate of t'^to in the hundred. Aware of this 
queftion, Chande'swara cites thetextofNARCoA (XLV), and thus ex- 
pounds it : " this rate of intereft, an eightieth part of the principal and fo 
forth, is univerfal, becaufe it is authorized by the law." In fome countries, 
corn IS repaid with an advance of a quarter ; in others, with an advance of 
the quantity lent : thefc rates arc alfo comprehended tn the text (XLV 2); 
for twice, and three times as much, and fo forth, arc mere examples. Con- 
fcqucntly, on fait, clarified buttcrandrlic reft, interefl fhoiild be taken at the 
rate fettled by the immemorial cuftom of the country. 

But interefl at ten or twenty in the hundred, payable by thofewho travel 
through vaft forcfls, ortraverfe the ocean, is not flipulated interefl (cdrfid) ; 
for Chande'swara fays, payment of it may be enforced whether it have 
been flipulated or not. In faS (b much interefl, as is fpcciiUy promifed by 
the debtor, is flipulated interefl; not confined to the nle of an eightieth and 
fo foTtb. That flipulalcdinicTcfValfoJsallowedby ihtlaw, forYA'jNYA- 
WALCVA declares, *' borrowers may pay whatever intcreft has been ftipula- 
ted by them” (XXXIU); and Catv/Tyana fays, “ flipulated interefl 
is that uhich has been fpccially promifed by the debtor" (XXXVII). 
Tills interefl is legal, if it were promifed in a time of extreme diflrcfs; bur 
promifed by compulfion without fuch diflrcfs, it is not legal, for Ca^tya'- 
YAN A adds, and in no other cafe whatever muft flipulated interefl be paid ” 
Even though flipulated in a time of extreme diflrcfs, on a ban renev^ed it 

is 
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js not legal, if payment could have been obtained, for VjtiiiASPATi de- 
clares, “ the cxadion of the principal and intereft after a part of it has 
been liq^uidatcd, is ufury and reprehcnfible ’ (XXXIV 7) 

Ca}tca s of two forts , cue ariHng from the body of a pledged female 
inimal to be milked, or a male animal to work or carry burdens, as def- 
enbed by VyCsa (XXXIX), ike eMe#* explained by Na^p eda, interefl 
repeatedly paid witliout dimimfliingthepriiicipal (XXXVi) The ufeand 
profit of a cow or the like to be milked, or of a boat or the like, where no 
fuch agreement has been ex^reffly mtide, as defcribed by Ca tva vana 
(XXXVII 3) IS the cayica of V\ Xsa , and it fliould be taken at the rate 
of an eightieth part by the month under the reftndlion of the text, “ nor 
any intereft, which is unapproved* (XLI) 

Cn ANDES WARA fa)s, T COW Of the blc to be milked, or an oa or the 
like to work or carry burdens, arc inftanccs mentioned generally j for the 
ufe of boats or the like, not cxprcfsly pledged, mull oiherwifs be excluded 
from that definition of cayica When there is fuch an exprefs agreement as 
defenbed by Ca''tya\ana, the ufe of the pledge js the fame 

with hhogalahha propounded by Vr Tiiaspati In this cafe, no reference 
IS made to the rate of an eightieth part, for no text fpecially dircdls it 
the whole ufe and profit of the pledge Jhall be the xnterejl , for fuch is the 
import of the text Thefe two kinds of intereft are confequenlly diftmfl, 
but fliould be admitted as his been ftated 

The cayica of Na'reoa is thus explained , intereft to be repeatedly 
paid without diminilhing the body (<r/ya) of the principal fum it the rate 
of o.pana, or half or other fra£lion of a pana, as agreed by both parties, is 
named cayica according to Na reda ” 

ChandeswarA 

For inftince, a borrower, coming to i moneyed man, ifks 1 loan, in 
reply, he aflvS, “ when wik thou repay it ? ' the borrower rejoins, I wiH 
repay it at the end of a month a loan is accordingly concluded to mutual 
fatisfailion Afterivard^^, at the dole of the month the creditor demands 

payment. 
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payment, but the debtor, unable to difcharge the debt, anH^rers evafivcly* 
" I will pay you it the end of n fortnight,” the creditor repeatedly urges 
payment , and the debto', in order to fatisfy him, promifesXome addittonal 
intereft, fuch as a ‘pam (cr tht hh ) That additional intereft, which he thus 
promifes from time to time being repeatedly fettled between the parties day 
after day, is \!i\c-€aytca of Na'reda , it is not the ftipulated intereft named 
cartla, for that commences from the date of the loan On this account it 
IS feparately mentioned by Na’reda. 

“ Without diminifhing the principal,” in tbe cafe of intereft payable 
at ftated times ( caltca ) and the like, if more than an eightieth part or th- 
like have been paid for intereft, whatever appears, on computing the account 
at the time of dtfcharging the d^bt, to have been overpaid, by fo much la 
the principal, which was r*cei\ablc by the creditor, dimmiflicd But, mthis 
cafe, what he rtcenes from tim** to time, above the me of an eightieth 
par‘, do“S not reduce the principal Aim It is not proper to fay, that the inter- 
eft ftiould only b“ received at legal rates, bccaufe this /' caytea) is m its own 
nature a breach of tbe 1 iiv Were it fo,y? tl the text, prohibiting any intereft* 
which IS unapproved (XLI), concerns only the cajica of Vya'sa, not thi* 
(cajea) this form of intereft is only mentioned by Chakde'swara inci- 
dentally. 1 he word “repeatedly” Agnifies again and again, for 

it IS fo explained by Amep a (Chapter XVU, on indeclinable words). 

That intereft, which is received month after month, at the rate of an 
cightietli part of tbe principal, is confidcred as cahea Here month is a mere 
inftancc, that intereft, therefore, which is received by the year, is alfo 
confidered as calui and fo is that, whidi is payable at the end of Ax 
months, or the like. Accordingly Menu, in the text cited (XLI), men- 
tions intereft for tme generally. 

“ Interest upon mtereft ’ when a debtor, unable to pay the whole 
amount of intereft, promifes to pay u with intereft, the intereft, which is 
fo promifcd, is whccl-uiteicft, 

Cll^^0E'sWARA, 




More 
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More will be faid on this fubjedl, in the fcdlion on recovery of debts 5 
but even intcreft upon intereft a man fliouldonly take at the legal rate of an 
eightieth part and To forth. 

When the borrower, at the time of receiving the loan, makes an agree- 
ment in this form, " I will pay twenty (hells a day,"** and the loan is made 
on thofe terms ; in that cafe, fuch intercft is hair-intercft, as defenbed by 
Vrihaspati (XXXV 4). Intcreft by enjoyment has been 
already explained in the glofs on cayica. 

CiJ^fca, hair-intcrefV, and intcreft by enjoyment, (hall be paid entire, fo 
long as the principal remain unpaid. If the payment of intereft have been 
difeontinued a few days after thshw, and the debtor be only able to pay 
the debt ten or fifteen }ears afterwards, twice the amount of the principal 
only lhall in ^entrnl be received by the creditor, in lieu of other jntereft 
(XLIIk) : but it ^is not to in the prelent cafe. On the contrary, hair- 
intercft (hall be received on a calculation of the daily amount forborne. 
OiyieJt or intereft accruing from a pledged body, (hall be received on 
a computation of an eightieth pare of the principal monthly, until the 
principal be liquidated : if the thing to be ufed be deftroyed by the aSi 
of God, another chattel muft be delivered in its (lead ; or, if iJiat can- 
not be, intereft muft be made good otherwire. Intereft by enjoyment 
continues to long as the thing fUdged remains with him, who has the 
ufe and profit of it ; if the pledge be deftroyed by the aft of Goo, the 
debtor finll be compelled to deliver another pledge under the authonty 
of a text, which will be quoted in the chapter on pledges. The crediror 
(hould receive a frefii pledge ; or, if chat cannot be, the price of the iifu- 
frudt forborne ftiould be paid, when the principal is liquidated. Thefc 
rules are grounded an a text of Vrihaspatz (XXXV 6 ) and on one of 
YA'jvyAW'Ai-cyA (XXXVIII 3). 

What fort of intereft is fug^fted by the -texts, •' Jet no lenJer 
rcccis'c intereft beyond the jeaf* (XLandXLI)? It is iaid, “fuch in- 
tereft as a fpectes of ftipubted intereft (cinld)." Here it (hould be 
noticed, that the legal amount of intcreft, whether received at the time 

vv hen 
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\ hen the d-bt isdifcharged or earlier* or bodi [^partly at o^‘ ttrr', and part* 
ly at another) only equals the principal fum If ftipulatcd intcrcft, 
hair-intcreft, or intercft by enjoyment* when added to the principal, more 
than double it, they are not legal tn a moral vicjj By r^ccuing fuch in- 
tereH, and others, and even commitifm* but if a cre- 

ditor infifl: on obtaining it, the l»ing frail enforce payment Vriiiaspati 
declares as much (XXXV 7) The ufe and profit of a pledge or th“ ufe 
of a chattel m that form of mtereft \ hich is nam*d cayicd after twice 
the amount of th- principallias b*en obtained from the ufufrufl , ntcreft 
upon intcrefl, and the exaftion of principal and mteren:, that is, of the 
principal uilh th* who e inler'ft, after a fmall part or the whole 
of the inten-ft. h\s been received either as ftipulated or monthly inicreft, 
1- ufury rcprehenfible m a man who fubfifts by moncylending Them-an- 
ing of the text is, that fuch ufury produces the confequcnce of fin , not 
that the I ng Ihall not enforc* payment of it 

** Stipuiatco interefi beyond the legal rate <&c ” (XLIf) , tbttW't of 
Menu u elb*ruife expounded by CnANDtswARA “ intercfi exceeding the 
rate fiipulated by the debtor^ and dif&rcnt from the rates freferthedhy the lavi^ 
isjntalid for fages have declared the /rgtf/ may of moneylending ” The 
legal wvfol monej lending is founded on this jntereft allowed by the law, 
or flipuhtcd by the debtor, is valid, not any other mtereft But if the lend- 
er, through covetoufnefs, require greater mtereft, and the borrower, appre- 
henfivc of not finding any other lender, be willing to pay higher mterejl, in 
that cafe th- rule is this*, " the lender is entitled at mojl to five m the hun- 
dred” (XLII) “From a Brabmnaf fljould be fupphed, for the -rule 
aiould be fip-rfluous, if it uerc rcfcired Xo ^.'Shdra The author of the 
Mtarjlara ftmi to ha't cntcr'amed the fame opinion, for he Ins not par- 
ticularly remarked on t^'- t On this interpretntion alfo, the payment of 
hair int reft and cayica, fo long as the principal remain unpaid, is conforma- 
ble to the text of Na'reda C^-LV) CnA* de'suara’s opinion m^y be 
thus briefly ftated 

III According to Va'chexpati Mispa 
O s his explanation, c&yca and the reft alfo vary from the legal rate of an 

wghtieth 



( (“■ ) 

part / /r b for lie cites the texts of Vatu ispaTI m reply 
to the cu Oion, I inds ofintereft ^rcthe'c? Andhoivman) forts 

cf inter Jli If ntc efl: at the eightieth pan of tbs pr ^cipaU as already rticn- 
tioned by Misr a, a\cre diflributed b) Vr 1*1 \spATr nto monthly and an- 
njal mtcreft and fo forth, th- citation introduced by the qucftion, “ uhat 
other kinds of mtereft are there r’* would be irr“le\*anl 

\\ HEN this qu-ftion IS put, “what other kinds of mtereft are there? 
Th- anfwcr is, hair intcrcft and intcreft by enjojmenf “ How m nv 
forts? The arfxer ts, legal intcrcft, as and the reft” and intercfl rot 
prefenbed b) the law, as canta and the reft But the CNpofition would be 
impcrfcft, fince the receipt c\cn of legal mtereft, as Cii/ciand the reft, be» 
jondtlie )car, is forbidden, and the omifHon of highcft limited intcrcft 
would be derogator) tn thjcgt 

Subdividing into four forts intcrcft at the rate of an eightieth and fo 
forth, as in theexpofiUon of Cua» diTsw at a , and adding them to other 
kinds of intcrcft namely hair-intcrcft and mtereft by enjo) menl , there r'- 
Jiilt tke Ltnds cj trteujl fpecified b) Vr ruAsPATi Thus hair mtereft and 
intcrcft bj enjo) mrnt arc ftated m anfwcr to ilie rju-ftion what other J mds 
of mtereft are there? And eaytea, and other fubdivifions f tXe general rate, 
arc ftated m anfwcr to the qucftion, how many forts there are This a^^am 
is erroneous, for, had fuch been the meaning, the qucftion, how many 
forts ? ftiould have been firft put Jo cxoali f v ould be \am 

Oir ibis intTprctation the rJy rj of V\ \s\, anfing from tlic profit of a 
ftave’s labour or the like, falls under the dcftrip ion of mtereft by enjoy- 
ment j bat the cij/iTi o'" Na TEDA mull be confiJered as one of the fubJi- 
\\C\ot\% cf th ge cralfi. ' lor Mispa fa^s, the c&yicj of Vsasa falls 
under the defewp ion of mtereft by enjoyment j but the cay tS of Is C rtn \ 
js (liftinft from th'-fe and the ci/ - of V^a'*a is not m-ntion-d n the 
follow ingcNpofition, “r // j is int relby ihcyear cilca, th'*montIi, 
clacrtrrUJ^ , intcrcft upon intcrcft t c n/tf, intcrcft fp-cially promifcd in a 
time of extreme diftrcfs ji ba riJd'i intcrcft p'yable daily, th- 
ufe and profit of 3 flave’s jr and th“ lik- ** 
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, Tub ufc of diftinguifhing the cdyicd of Vya'sa from intereil by enjoy- 
ment v/ill be hereafter explained. But the edyied of N^reda js intcreft 
payable by the year, confidering the word ''sai-»}ai^ repeatedly, as fignifying 
annually. This is paid without diminidiing the principal; evert though 
received for a thoufand years, it does not reduce the principal. If the in- 
tereft happen to be forborne after tbf JirJl few days, tlie whole arrears of 
intereft muft be paid when the debt is difchargcd ; for, according to 
Misra’s opinion, this kind ofintcreft is intended by the word cdjicd in the 
text of VaiHASPATr (XXXV 6 J : and this has been flated by Misra on 
the authority of Hela''yudha. 

But if theexpreffion of Misra, ^‘to be paid by the dajV'beautbcntick; 
the meaning muft be, that the Aim calculated on daily intereft ftrall be paid 
) early. Elfe it is inconfiftent with Ills cxpofition, “ cayrVa is intereft by 
the year,” The fpecial rule, adopted by him, that edykd and the reft muft 
be received at the rale of an eightieth part, is not fuggefted by the law: 
but hair-mtercft, which is receivable dally, w founded on a text ofVRj- 
IJASPATl (\XXV 4}. 

“ ''JdbihbSga, era loan on theufeofa pledge” (XXXVII 3); where 
an agreement is made, that the wlicle ufe of the thing fhall be the only in- 
terefl, It conftitutes a han on the ufc of a pledge. Misra. 

It is confequently intimated, that the word ** pledge,” in the iirft part 
of tbs text, is indeterminate; for by fuch an cxpofition cJjncd is of two forts, 
one of '■^bteh correjponis /(? adhibhoga. It follows, that the various forts of 
intereft arc feven. Of ihcfc, the cayicc of Vya’s\, cahea, ftjpulated in- 
tCTcft, and intereft upon intereft, ftiould not be received beyond the year. 
Tor the fake of this diftindtion, Vya^'sa has flated cdjicd fepiratcly frem 
cdhibhfiga, to tobteb it is otbervsife fnskr, Cdycd is the ufc and preft of the 
bodies of quadrupeds as oxen, horfes and the like. Or the repetition of the 
word pledge in the text of CatyaTyana has a determinate ufe; confe- 
qiiently it fiiould be underftood, as In the glofs of CnANDE''s\VARA, that 
"MbtUiga takes place when there is an agreement in regard to the pledge • 
othciwifc the ufufrufl is caftd. 
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Icrcft by enjoyment (XXXV 5) furaiflies an inftance only of fuch intereft j 
for It coincides with the text of CatyaVana (XXXVII 3). It is thus 
expounded by Misra : ** rent” lignites hire, ufe, or occupation of a pledg- 
ed houfe. “Produce” ("saJas) fignifics grain or other fruit of a pledged 
field I agreeably to the fenfe of the verh'sad, cut dov/n or reap. 

Here boats and the like are alfo fuggcHcd by the word “ houfe,” taken 
as a general inftance : and “ rent,” or ufe, alfo fuggefts tranfport of merchan- 
dize and the l«kc. 

In a glofs on the text of Menu (XLIII), Misra thus expounds it : “ if 
gems, money, or the like be received at once, double the amount of the prin- 
cipal only Ihould be taken ; but, if they be not received at once, more may 
be taken.” Confequcntly here, as before. If intercil have'any how remain- 
ed unpaid after the firft few days, the pnncipal is only doubled, howevet 
long the period 0/ forbearance may be ; and no more Jhould be received. 

The text, allowing a pana^i:\i month for a purdna (XXXIV), and that, 
which confirms intereft fettled by men well acquainted with feavojages 
(XXXIII), concern ftipulated jmeteft only. But thefe roles fubfift where 
the price is great at the time when the debt is contrafted, or where the 
\alueof a thing, bought with money borrowed for the purpofes of trade, 
and fold in another country, is improved. The text of Ha^rTta (XLIV 2) 
declares legal infercft on particular articles. It is proper to confider the 
textofYA jNYAWAtevA (XXXll) as folclf relating to fuch intcrcft. This 
and other inferences may be drawn from rcafoning. 

In this expofition BiiavadeVa concurs { but HelaVudha reads the 
text of Na'reda (XXXVI 2), panazdkjfd inficad of pandrdbddjd ; and 
explains the text, “ intcrcft to be borne (vdkani)d ), or received by the cre- 
di'or, repeatedly, even for a thoufand years, if xho fpana) principal fum 
re mill without any AiccwnationoT (cdyd) the principal, is called cdylcd ” 
On this general confidcration it ts faid by Misra, that edyted muft be paid 
fo long as tlic principal remain unliquidated. But Chande'swara rejefts 
this reading, bccaufe it has been unnoticed by moft authors. 


Let 



( ,68 ) 

“ Llt no lender receive intcreft beyond the year” (XL andXLI); ifa 
creditor is defirous of receiving intcreft, in fuch a manner, that intcreft fnay 
not cc:i{s on fts equa//i‘ng the debt, he fliould receive his intcreft before the 
clofe of the year, not after the year has expired. The meaning therefore, 
on this interpretation, is, that he ftiould receive the intcreft then only, 
hen the debt is difeharged, or the higheft limited intereft due for the 
time t&s loan has rmaintd unpaid. But if the creditor, through want of con- 
fidence in his debtor, or from his own inability to provide for his wants 
ciheriotfst wifiies to receive intcreft within the year, in that cafe he may re- 
ceive it before the clofe of the year; that is, he may receive the intcreft for 
twelvemonths, month by month. But after a year, ihedcbtis only dou- 
bled by remaining undifcharged during fify months ; before the expiration 
of that period, intereft is payable on the terms of the loan. Confequently 
c&yicSi if it can be recov ered, may be taken beyond the year, when there is 
a promife m this form, “ I will pay it regularly until the debt be difeharg- 
ed;” and (oxmy edited, if thercbeapromifeof paying it month by month. 
But if the creditor cannot obtain regular payment, the principal is doubled 
in dM time. 

CuV/z/isdefenbedby Ca^tya^yana (XXXVII i) and noticedby Menu 
(XXXIII). By the rule, " nor any intcreft which is unapproved” (XLI), 
it is d^retled to take even cdyted and the reft only at the rate of an eightieth 
part and fo forth. But, if there be an agreement in this form, "I will pay 
it daily,” it is hair-iniercft. Other intcreft muftbc regulated in the mode 
abovementloned, 

IV. According to'‘So^i.APA^M in the Dipaeahcai 

On the text of Ya'jnyawalcya (XXXVIII i) it is remarked in his 
work, this verfe is not found in fomc copies.” Intcreft is of fix forts, 
under the text of VariiASPATi (XXXV 2). There ed)i:d is intcreft 
which arifes from the labour or ufe of an animal to cany burdens, or of a 
female quadruped to be milked; faZ/ni is intcreft, which is payable by the 
month; intcreft upon intereft is clacravriddbl ^ intcreft Jpecially and freely 
promifcd by the debtor himfclf is rar/Vc; that, which is received daily, is 
''sicldir'iJJh ; and the profit arifing from the ufe of a pledge is hhoga. 

Among 
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Among thefc, sic'havnidhiy cdytcat and intcreH: by enjoyment may be 
received until the principal be difchargcd (XXXV 6). 

This noMon is intimated, according to YA'iNYAWALCY intcreftby 
enjoyment is comprehended under corporal intercll fcayica) and (he cHyicd 
ofNAREDA,as expounded by Chandesvvara, falls under the defcription 
oFftipulated intcreft (cantjJ as expounded by Mi sra, it falls under the 
defcription of mtereft pajable at a time certain (ccihca) , for the v\Ofd 
“ month” IS a mere mflance of a general fenfe ''Sic LavnJdbi is only a 
diHindl form of ftipulatsl nto'e'l, but fo long as the principal remain 
unliquidated, this interefV muft be paid to fulfil the terms of the agreement. 
But, if there be ro promifc of pi>mg it daily fj long as the principal re- 
mntn undifcharged, it is not ha r mtereft If an agreement, that mtereft, 
at the rate of fovir fanas or the like, ftvall be paid every fifth day, fo long 
as the principal remain undtfeharg^d, that alfo ftiould, it feems, be paid 
until the prin-ipal be liquidat-d , but fuch a contrail ought not to be made, 
bccaufi. It 13 not authorized by the law. 

The text of Menu (XL!) muftbe explained as in the glofs ofHEtA'Y- 
UDiiA , but other texts m ift be underload in the mode already ftated. In 
t c t xt of YA'jNy \w VLCYA (XXXII), greater mtereft IS allowed on ac- 
count of the till', of lofng vh- pnncipd jt is therefore legal m this axlbur'i 
opinion With this exception the text of Vr iHASPATi (XXXV 7) is 
applicable to all cafes The fage declares an alternative in regard to the 
prefenb-d rates of two and three in the hundred and the like, or what- 
ever mtereft has been ftipuUted by them’ (XXXII). This confequently 
intends ftipuktc 1 mtereft and the like and the text, beginning with rhe 
words “ mtereft upon in'crcft’ (XXXVIII j), only recapitulates thofc forts 
of mtereft. 


V AccO"dI‘IG to CuLLu'cAcnATTA • 

“ Let no 1 -ndcr receive mtereft b-yond the year” (XL!) , if a creditor 
having cor'radlcJ for mtc eft payable nt ftated times (edkea J or the like 
but finding 11 troablcrome to receive in’ereft monthly, tell the debtor “ thou 
Ihalt pay the mtereft o( f=V£ral rion'hs at once,” ftiU h- (houU rec-iv z 

Within 
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% ithm )enr For example, intcrefl for fix montlis, for ten months, 
or for on- ^ car, ma; be paid at once, not jntereft for thirte-n, foortc-n, or 
fifteen mentis J he meaning is this, if he do not rccci\c mtereft b*fore 
the clof* of tlic)eir, in that cafe, fince its p-riodica! payments ire inter- 
rupted, and K <an / eronly faercccucd when the debt is difcharg-d, intercfl 
can on no account b- more than fuflicicnt to double the debt as is d-clarrd 
bj Menu (XLIII) It is implied, ihtt mtcrcfl rccci\ablc da) by day, 
month b) month, or the like, mi) betaken to a greater amo int thin is 
fuflicicnt to double the debt proiide 1 the principal rcmiinc 1 unpaid Sjch 
IS tlicglofs ofClLLU'CABH \TT1 

llEPEinicrcft receivable day by da) istlciu^; r ofN/TpEDA, for the 
uord^^/cf.?/, rcpeifed)), in dm tear (X\KVI), b-ars tie finfi: of 
** dail) * The fame intcrefl is defenbed by Vr Tii ispati, iind r tlic mm- 
ol hair intcrcft (XXW 4) Not confidermg ilerJ^/ri ofVVA'sA and 
profit b) ciijO)fnen» c/* a p'ed^e (/!' as intertfi, it is fiai-J thst the 

Mrious forts of int-rcfl are fo i- But, if tb-fv be acl 10 \l-dged to be fort* 
of intcrefl, there ire five, or fix kinds 
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Here the cayica of Na’reda muftalfo be comprehended under the term 
idytea. Hence the receipt of that alfo is fiiown immoral. How is it im- 
moral, iF the debt be difchargcd ■\/ithin the fourth or fifth month , for, 
in that cafe, more intcreft than is fufficient to double the principal, is 
not received > ahjecitonts not well founded, for ihofe kinds of in- 
tcreft arc reprchcnllblc from their intrmfick evil On this opinion alfo, 
a creditor, who advanced a loan, fhould only receive twice the amount 
of the principal, after the time when the principal is dul/ doubled > and 
Tiot at any time before that period. But, if the debt be difchargcd before 
the time when it would regularly be doubled, in that cafe the pmupal, 
wn\\ lego' xntereft only, fhould be then received. Thus Bnibrn i las 
the reft violate no duty. Within that period, whatever mtereft is received 
at any ftated times, is cahed , for the word “ month” is merelyixn tnftance 
fated generally xmhQXcxti NA'REOAand others (XXXVf 3) Accord- 
ingly Mevo mentions periodical mtereft generally (XLl), 

The text /KiyjjueH/ify (XLIIJ is applicable to the caft. of mtereft 
due without a fpetial agreemem That i/ill be explained under its proper 
head The text, “ whatever mtereft fhall be fettled by men well acquatnt- 
eduithfea \oyagcsd^c ” (XXXIIIj, is expounded as above ftitcJ 

How canitbsfaid, that ftipulatcd mtereft (e-ar/ifl) is unauthorized by 
the law, fince IS defenbed m the code of CaVyaTyana, mtereft 

which has been fpeciall) and freely promifcd by the d*bior m a nm* of 
extreme diftrcfs” ('XXXVII) ? Nor fiiould it be argued, that it is unau- 
thorized by the law, not being fuggefted m the The text of Ca^ty- 

a'yan V may alfo be confidered as a pirttonofihzVtJj clfe the highcft 
limted mtereft, fuch as mtereft doubling the debt and the like, would alfo be 
unauthorized by the law. To this it is anfwercd, the Uw expreftes gc- 
ncrally, tint a Vafya and others may fubfift by moncylending m a if ver 
to the qucftion, how much profit ought to be taken by amon^yUnlT, the 
texts of Menu and the reft etc adduced, or the fcnptural U v to be efta- 
bhflied through them, a Icnd-r may receive, on a loan, the cigluirth part 
of the pttncipal andfo frlb. in the order of as prcfcribcd . 

or he may take, as the higheft mtereft, ha\c been long out- 

ftanding. 
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Here if fiiouM be obferved, that large gains are the grounds, on which 
greater intcreft is paid by thofe, who traverfe the ocean , as intimated 
by the te^t cf Memu, •' whatever mtereft (lull be fettled by m^n well 
acquainted with times and with places ’ The grounds are the fame m 
other circumftances of the fame cafe, intended by the text ofYCjVYA* 
WALC\A (XXXII), not the rifh of loGng the principal Thus the rate of 
in erefl is the fame, e\en though the debt be fccured by a pledge 

Does not the tc''t of Menu (XXXlU)confequenil} become unmeaning, 
fmcc Ca tya'yana aufhoriz'“S the payment of ftipulatcd intercd by debtors 
of all delcriptions (XXXVn 2)? No, for Ca tya yana declares, that 
intereft, which lias been promifed, through compiilGon, bj others than fca- 
faring traders and the reft, ftiall not be paid , “ and in no other cafe uhat- 
c\cr muft ftipuUtcd intercft be paid’ (X\XVII 2) But a fpecial rule is 
dehvered (XXXIII), to legalize intereft promifed, through compulfion, 
ly ftafaring traders and the reft This text, however, js confidered by 
CiiAt Dt’swAi ai intending traders in general and both t xts are re- 
ferred by him to the head offtipulatcd intereft (carita) But intereft pro- 
mifed by others than traders, in a time of diftrefs ts called canta and niuft 
be paid by the debtor, but, promif d through compulfion, without any 
ntctjj'ty arsfingfrom a feafon of difl'ers it need not be paid (XXXVII a) 
This IS a general inllance fometimcs, from the circumftanccs of the times, 
even Icfs than legal intereft accepted by the lender is confiftent with ufage, 
and falls under the defcription of ftipulitcd intereft By accepting it the 
lender commits no fin , but by parity of reafoning, a fin is committed by 
the debtor * 

If ftipulated intereft above the rate of an eightieth part may be paid by 
the free confent of the debtor, what is the purport of the text of Menu 

(XLI) ? Some explain u ‘ let no lender receive intereft on money, which 

has not been lent more than a year Confcqucntly this belongs to the cafe 
of intereft without a fpecial agreement fo Vishnu ordains ‘after the Iipfe 
of one year, d..btors muft pay intereft as allowed even though not a^r'ed 

* ' nee the lender f n» by ng mo e iltm legal w ee^ the comientator th nkj j ],or„ ^ ^ 

by ukiog advantiige cf the times to pay Ufa tban Ie„al mlereft 


on 
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on at the time of the loan "f .'* For example , the debtor, having occafion to 
incur expenfe for the nuptnls of his fon or the hke, thus nddrciTed the lend- 
er. “ advance me this loan without mtereft , after completing the rites in- 
tended, I ^\JU repay it, making up the fum by the fale of efFefts, or by alms 
any where obtained/' the borrower thus contraded the debt if it be de- 
manded, but not paid, while be remains in the country, it bears no mtereft 
for one 5 ear, but after that period it bears mtereft. Such is the purport of 
the ic'd Then what mtereft fhould debtors pay ? The fage propounds U, 
“ mtereft as allowed ns declared by the law concerning creditors, nt the 
rate of an eightieth part and fo forth, in the order of the feveral Brab 
manas and the reft This interpretation of the text of Vishnu is approved 
by Chandeswara The diftindlionrerpeifting fuch, as fraudulently gQio 
another country, will be mention-d (Scdion III) 

B V the negauve m the e\pre{lion, *' let no lender receive 6^c ' is it fignificd 
that he cannot r*ceive it , or, joined to the imperative, does it fignify, that duty 
IS not fulfilled, and confe^uently that the receipt is immoral ^ Since no 
other law intimates the receipt of fuch interejl within the year, there is no 
contradifilion and, as there is no law to remove the doubt, how foon a 
loan, which has been advanced without mtereft, fliall bear mtereft it is 
Hgnified that mtereft ftiall not be received within the jear TJius, if a 
creditor, who had delivered a loan without mtereft, afk mtereft from the 
date of the loan, when payment is tendered after the lapfc of the year, tl n 
payment of mtereft for tlic period exceeding one year fliall be enforced by 
the king and, in this cafe, the year confifts of three hundred and fixty 
da)s, counted by ftvana \.vmz ^ as deduced from the texts already quoted 
from the Malairafatat (Scdlion I, glofs on text XXV) 

“ He may take mtereft, which is unapproved ” (XLI) , which is not 
prefcribcd to lenders by the law, fuchds mtereft upon mtereft, and the reft, 
but not any other mtereft except mtereft upon mtereft and the reft this is 
an explanatory precept However, the receipt of mtereft npon mtereft and 
the reft IS immoral, as declared by the text of Vr'iiiaspati (XXXV 7). 


i Cl ed in ir p see la ‘^ftion 111 (r EUJ 


Is 



( 7S ) 

Is it not impofTible there fhould be intercfl: different both from interef^ 
upon intcreft and the reft, and from intereft at the rate of an eightieth part 
find fo forth ; how can an explanatory precept have been delivered forbid- 
ding other forts ? If a man have contracted a debt, at the time of harveft, 
for the fupport of his family, and have hoarded a large quantity of grain i 
and, the price happening to be greatly enhanced, fiiould the creditor at the 
time of repayment fay, “ the price of grain, which was purchafed by thee 
with my money, was doubled in fi\c months, pay me therefore double the 
principal befidcs intereft thereon j*’ this explanatory precept is intended to 
prevent fuch a tranfadlion. It is accordingly ufual, in fome diftriCls, for 
lenders, who defire greater profit, to require from the borrower a ftipula- 
tion for the current price in the month of 

Ir fuch be the meaning, what is the fcope of the text of Menu above 
cited (XLU) ? It is a rule for intcreft on a debt contrafted without an agrees 
went fer iniercft; for, if a debt fo contracted remain long unpaid, it bears 
intcreft, This will be particularly difeufted m another place (SeClion III). 
The text is an anfwer to the queftion, whether intereft fhall in this cafe be 
taken at the rates preferibed by the law, or in the form of ftipuUtcd inter- 
eft (edritd) and the like t intcreft beyond the rates preferibed by the law, 
which fuggefts ihe mode of fubfiftence by moneylending, is invalid. 
Though aiked by the lender, it fliall not be obtained. A rcafon is given; 
bccaufc ihe wife have declared thofe rales, as fixed by the law, the fropet 
way of lending: hence a creditor of the fervile clafs is entitled at mojl to 
five in the hundred. 

If the rate fixed by the law be the only proper ivay of lending, is not 
cfl’er intereft, even though promilcd by the debtor in a time of extreme 
diftrefs, in\alid? Therefore does the fage add, “different.” Here again 
fixed rates muft be brought forward j “ different from the rates fixed by 
mutual confent of lender and borrower.” Intereft different from that 
and exceeding the legal rates, is invalid. Such is the fenft of the text 
(XLII). After how many days docs a debt, which remains unpaid, bear 
intereft? It is anfweied; «« let no lender receive intereft arifingfrom a 
debt, which has not exceeded one year." Or the negative may be under- 

‘ flood 
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officer againft the exaction of exorbitant duties , is the exertion, for\Ahjch 
he rcceues a quarter of the proRts, fo, m the firft cafe, the aft of fumifli- 
ing a loan as a capital for trade, and the ftipuhtion then made, conAilutc 
the exertion on the part of the lender Or, m both cafes, the rtioncy pstd 
IS ftmilar to gratuitous prcfenls of bread, fhitt, mangoes, fifli and the lihc 
It IS notcayca arifingfrom the perfonal labour of tlie borroncr, nor inlereft 
of Its on n nature anfing from mcrcafc cf (leek , for that is not named in the 
law as a fpeci*s of intcreft, nor is it defenbed under any other kind of in- 
tcrcA 

Ir the merchant trade in ula gold or the like, and the lender rccei\c from 
the merchant half the t/Ar, gold, or the like, gained m commerce, m that 
cafe, fincc the merchant is independent, the Icnacr's ownerfinp is the onl; 
motiiiC for the delnery of il e thing The dehxcry and receipt arc confe- 
quentJ) c)\j 1 afts, and the receipt is no acceptance of things bellowed for 
religious purpofes There is no confequent fm m receiving thofe things 
Thus Tome expound the law 
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In the cafe fuppofed, if the merchant, who borrows the money, trade 
jn fait, lac, or the lihe, with or without the knowledge of a Eralmana who 
lent the money, the fin falls on that Brahmana according to r^ecircum- 
llances tf his knowkdgt or igrorance tf the particular trade earned ca. This is 
a demonftrated rul'. 

On the doubt, whether it be money advanced for commerce, or money 
lent, It IS faid , one half is a loan \cfting temporary propertj in the ufer, and the 
other half is money advanced for commerce. Hence there is, in this cafe, 
trade in parlnerHup, and a combination of debt and commerce to receive 
anterefl on the whole fum, without a prcxious agreement, would be there- 
fore contrary to law. But, if the lender delis cred the money with this 
llipiilation, “ the whole fum fiiall be a loan in thy hands, and it fiiall pro- 
duce to me half the comcnetcial profit,* there, fince the two a£ls (of ad- 
vancing 1 fum for trade and delivering it as a loan) are incompatible, the 
contraft of loan fliall prevail, for the prop-rty of ihe former o vner is di- 
verted byt&atadl. He fhall not therefore recciie half ibe commercial profit, but 
intcreft on the whole fum • of the profits of trade fo much onlj, as the mer- 
chant may voluntarily give, can be recened by the lender If the capital hap- 
pen to be lort, whether the e\onerating claufe (“ if a lofs happen, it fliall not 
fall on me,* ) beexprefied in the agreement or not, the lofs does not fall on the 
creditor, but onihedebtonlone But, if an agreement were made for the pay- 
ment of half the commercial profit by the debtor., it muft be paid to fulfil the 
agreement, as abovcmentioned This has been fuHiciently explained. 

The edr/ca of Na'reda rtiould be explained, as m the glofs of Chan- 
de'swara, from the fenfe of the word ''saSwaC, repeatedly, or again and 
again. Or the method, approved by IIela t udiia, the Milacjhardy 
Misr A and others, may be followed thus cayrcff is intereft payable daily* 
and the word' osietir figmfies long, as in the example “ ''sai-watih fiW)dh, 
manyyeais,” nnd m other inftanccs According to VrIhaspati, itisin- 
cluded m tbedefcription of hair intereft, and muft be paid fo long as the 
principal remain undifchargcd. In the text, it is particularly mentioned 
•• at the rate of a /aw (XXXVI a) to remove the doubt whether in- 
tereft fiiould be received daily at the proportional rate of an eightieth part 
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hyibejn rth moreorlefs thanlhatiate\% tlierefore taken as hair-infereft; and 
fiich IS the current pradlice Ihis being the cafe, ^tcaytifa of Na^reda, 
as explained b) Chance swara, fills under the defcnption of (carita) 
ftipuUteJ mtereft 

Wepe It fo, would u not be unpaid, for the text of Ca'tyaVana cx- 
preffes, “ in no other cafe whatever muft flipulated intercfl be paid” 
(XXXVn3)? Payment being requifite when the period, 'xbicb the 
Jtin'vas len*, had elapfed, the debtor’s inability to make immediate payment 
(ua crcumjlarce cf iijlnfs. Therefore intercft then fettled, as the 
corf d rati n of forhcarcnce^ muft be paid, though it be (carita ) ftipulatcd in- 
tereft’. But greater intercft, promi/ed before the period had elapfed, mcon- 
fequence of menaces, need not be paid 

But cahea is regulated by the rate of an eightieth part and To forth t 
tilth or without an ngreement, it is mtereft recenable month by month, on 
the concurrent opinions of many authors According to this interprciationi 
if a creditor be deGrous of receiving liis mtereft on a loan, of which the inter- 
eft has not ccafcd beeaufe it bat not yet cquaHed tk‘ pnaopaU he muft rake 
{caltca) periodical mtereft In that cafe there is no limitation of a fub- 
fcquent period, beyord ubtch tnterejl may not be receiied, a diftmiftion af- 
fumed by Hex. a'Vudha. Hereitffiould be noticed, that the word ** month” 
is merdy a gen-ral mfta/ice accordingly hlsfiv ftafes peiiodica] interedl 
generally Hence that mtereft, which is receivable every hilf year, is alfo 
cahea Confcqu-ntly whate\cr mtereft is received from time to time, at 
ftiort periods b fore the debt is difchargcd, is caked But this mtereft may 
be incliuled under {carita) ftipulitcd mtereft However, 'sic h^avriddbi, 
v/hich ought to be received day by da), but in fome mftanccs is paid by 
deblors to creditors for many days at once, to five trouble, is not [cahea) 
periodical mtereft. The cnr/A? of CArTiAr^AN a has been fufficicntlycx- 
^ained. 

It ftiould le remarked, that intercfl at the rate of twent) m the hundred, 
payable by fcafiring traders and the like, and at the rate of ten in the hun- 
dred by thofc who t'avcl through \aft forefts and the like, is (can/a) ftipu- 

latcd 



Utcd intcreft. It fliould not be alkcd, how can intcrcft at the rate of twen- 
ty in the hundred and fo forth be deemed cdriidas this is deferibed by 
Na'reda (XXXVI 3), fince Ciiakdcsw'ara, in his glofs on the texts 
concerning tliofc rates of intereft* mentions, that intcreft at therafe of twen- 
ty in the hundred and fo forth muft be paid, even thougli not exprefsly 
promifed by feahring traders and the reft when the loan was received ? As 
intereft at the nte of two panas a month for one filver com, though not 
exprefsly promifed, is paid by the immemorial cuftom of the country (on 
tlie ground, tliat intereft, formerly fettled by certain debtors exprefsly pro- 
millng it to their refpcdlive creditors, is confidcred in praflicc as ftipulated ■ 
intereft, and is therefore now valid by tacit content, though not fpccified 
by an indlv idual borro’ver, and is adjudged by arbitrators quoting for their 
autho'-ity approved ufage j) fo, m ihU cafe, the text (XXXII) is cited as 
proof of cuftomiry intereft. Elfc law muft be cflabliibed on another foun- 
dation than fcriptural auihonty. 

Accordingly Menu does not fpccify the rate of twenty in the hun- 
dred and fo fonli ; but fays, “ v.'lutevcr intereft ftiall be fettled by men 
well acquainted witii fea voyages &c.” (XXXIII). Confequcntly thisfenfe 
is deduced from the text ; fuch intereft only, as is fettled by merchants, fhall 
be paid : if the party himfelf have not ftipulatcd the rate, that intereft only, 
which has been promifed by former borrowers, as inftanced by YAiNVA- 
WALCVA (XXXIII), muft be paid. In the text of Na"*reda (XXXVI 3) 
the word “ debtor” muft be confidcred as denoting any perfon who con- 
fra£ls debts and follows the practice derived from the example of eminent 
perfons. 

What is the rate for thofe who do not traverfe the ocean, but crofs the 
SiNDiiu and other great rivers ? It is anfvvercd, they are travellers by dan- 
gerous routes (explaining cantdragdb** \a xi general fenfc, inftead of re- 
ftridting it to travelling through vail forefts); they muft therefore pay fen 
in the hundred. The meaning is this j fuch as travel by difficult roads, where 
life IS endangered, necelTarily obtain greater profit, and therefore pay higher 
intereft. but thofe. who voyage by fea (a ftill more difficult route, in the 
higheft degree tremendous, where life is expofed to the utnioft danger 1 

W ° 
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tranfporting large cargoes vith great trouble, certainly obtain fllU greater 
profit j twice as much fhoulcl therefore be paid by them. When no fpecial 
agreement has been made refpefting the rate of intereQ, vhat fiiould be re- 
ceived from thofe traders, who neither travel by dangerous roads nor traverfe 
the ocean, but buy and fell in their own country ? Intereft at the rate pre- 
feribed by the texts which fpecify an eightieth part by the nontb; for this 
text (XXXII) ernnot be extended to a general fenfe. But if they promife 
to give intcreft, then indeed fuch intcreft fhould be paid (KXXIIl). Since 
CjMSoiTswARA expounds the pbrnfs in this text, “ men ucJl sequainted 
with fca voyages," as a mere inftance fuggefting a trader in general, that 
general fenfe is the ground of this inference, coinciding w'ilh the litter fart 
cf the text of Ya'jnvaw.^ccy^, *• or whatever inlcrcft has been flipulated 
by them” (XXXII). 
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dangerous routes j in that cafe, therefore, payment of ten in the hundtec! 
is legally required. Seafaring, Samudra^* here bears its regular fenfe, as u 
derivative from the noun fSa>rudra) fea; and a fimilar expofilion is clla- 
blifhcd from its afibciaiion in the text (XXXII), fucli as traverfe the 
ocean, tv.cnty in the hundred.” 

Ir the intercfl have not been fettled, legal intcrcil only Ihould be tal.cn ; 
if it have been fettled, a fimilar expofition is cftabbfiicd from the im- 
port of the words “well acquainted with fca voyages, and with times 
and with places,” in the text of Menu (XXXIII). Therefore, in this cafe 
alfo, intercfl at the rate of an eightieth part and fo forth ought alone to be 
paid; but intercfl promifed by the debtor muft be paid (XXXVII). How- 
ever, if it be promifed through compulGon, it need not be paid j as fhown 
by the feqtel of the fame text (XXXVII 2), But, when men travel for 
the purpofes of commerce, .fuch intercfl, though promtfed through com- 
pulfion, tnufl be patdj elfe the deferipnon flated in the text (XXXIII) 
would be unmeaning, “ men well acquainted with fca voyages," 

Is it not true, that flipulatcd intcrell need only be paid, when promifed 
in a time of diflrefs (XXXVIl); yet 10 this inftance, the borrower expe- 
riences no diflrcfi ; on the contrary, it is a time of exertion for gain. 
How then can ft be intended by Ca^tvayana. that intercfl, promifed in 
fuch circumflancts, fhould be paid? 7 v: chjeSJhn it not wr// fiimdidi 
“ a time of extreme dinreh” is mentioned by way of illuflralion ; elfe, 
ihould a man receive a loan from a moneylender, on a ftipulalion of more 
than re^uldr intercfl, to accomplifli ihcconflrudlion of a houfc or the like, 
which he is anxious « ere^ hr the fake tf reward jh a higher world, he 
would not pay fuch greater intercfl, bccaufe it v/as not flipulatcd in a time of 
extreme diflrefs ; but he, who promifed greater intercfl for the fake of per- 
forming his faibcr's obfequics, ot celebrating his daughter's nuptials or the 
like, mull pay it: which would be contrary to reafon. The opinloa of 
C»aNDE'swAC.A and oiljcrs is therefore accurate, that Ca'tya'yaxa only de- 
clares undue that intercfl, wh<ch has been promifed through COmpuIflon 

Wiicnca inder. having promifed, or not having prom, 

tcrefl 
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tcrefl through comfulijon, tni\er/es foreits or fear, in expciflation of great 
profit, butyiri' great profit happen not to be citairet^, «hat intereft fhould m 
that cafe bepaiJ > It is faid, avhetli-r great profit have been obtained or not, 
the journey through forefts or the therefore jntere/l at the 

rate of ten m the hundred and fo forth, or <7/^ intereft Inch has been pro- 
mifed, mufi; in fuch a cafe b- paid. All tins is deduced from the expofitton 
of the text Butinfafl the fettled rule fhould be argued from the immemo- 
rial cuflomof the countrj 

Wheel-interest IS explained b) Chande'sw ara , where the deb’or, 
unable to difcharge the arreir of mtereft, promifcs to pay it with intcrell , 
that mtereft, which is fo promifcd, is fcBacra'^rtdJk) whecl-iMcKd. It 
fhould be imderftood, that, if the creditor, actually receiving the amount 
of mtereft from the debtor, at the tcry fame time lends again that %cr} Turn 
to the debtor, it is not w heel-intereft , for the amount of mtereft becomes, 
in this cafe, a principal fum. Accordingly it is fatd, m the following text 
of Menu, “ He, who cannot pay the debt ” 

XLViir 

Menu* — He, who cannot pay the debt at tks 

and wifties to renew the contrail, may renew it m writing, 
xoith ths creditor's if he pay all the mtcrifll then due.* 

For , if he pav the fum into his crcdi or’s hands, and ha\ mg torn the for- 
mer writing and executed another writing, reccuc the fame Jum, the phrafir, 

“ may renew it in writing, ’ would not be employed S nee the debt is dif- 
ferent from the former debt, the writing is then exect-ted for the debt then 
contrafted, without connexion with the former writing. But, if he do not 
difcharge the fum, be renews ihe contra'^ in writing for that fame debt wiih 
intcrcft-, after cancelling the form-r wrung If an artful creditor, himfelf, 
deliver other money into the debtor’s hands, nnd bid him paj the fornr 
debt, and the debtor do fo, furcly in that cafe it is not whecUintcrcft , mter- 
eft upon mtereft fhould only be confidereJ as valid, vshen no fuch artifice 


IS 
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is pradlifed. Tins fhould bt determmcd by the wife Oth-r will be 
Hated in the chapter on the rcco\cry of debts 


It has been mentioned more than once, that hair'intcreft is tntereji re- 
ceivable da} by da), m confcquencc of an agreement in this form, “ I will 
pa) It daily Intereft by enjojment is the life and benefit of a pledged 
houfc and the like (X'V'CV 5) “ the rent, or ufc and occupation, of a ioufCt 
and the produce {fsadaj) of a JieU according to the literal fenfc of the 
\erb''j’<7d, cut down or reip> as remarhed by Misra It Ihould not be 
objedted, that intereft b) cnjo)fncnt (hould be included under cayca, be- 
caufe V\ A s \ intends a gerenck dcfcnption (XXXIX) Why then is inter- 
eft bj enjo)ment fyccially mentioned bj Catyayaka (XXXVit 3) 
under another name, ‘ uft of a pledge ? ' and why a c cayxca and bhoga~ 
iahba feparatcly mentioned b) Vr Timspati (XXXV^? but fages cannot 
be cenfured for the excrcife of their Ugijlattve authority in making a dif- 
lindlion, for the fake of the rule to be delivered, that a pledge is not releafcd, 
fo long as the debt he not wholly difchargcd Corporal intereft, hair-intercft, 
and intereft by enjoyment muft be paid, fo long os the principal remain un- 
liquidated (XXXV 6) If the payment of hair-intereft happen to be dif- 
continued at the end of a few da)s, or if the corporal intereft be not receiv- 
ed, or if a pledged fi Id or the hkc be damaged by the aft of God or the 
king in fuch cafes when the debt is q/i'rr'c.flrt/j liquidated, hair-intereft, 
calculated from the date of the loan, muft be paid , the value of corporal 
intereft muft be made good , another pledge muft be delivered for uft and 
occupation or, if the debtor do not delioer another pledge^ the value of ufu- 
fruft muft be made good A full explanation of pledges may be feen under 
their proper head (Chapter III) 


If fuch be the cafe does it rot contradift the text of Menu (XLIII) , 
for the infcrible fenfc of the law is that a creditor fhould not receive more 
than double the principal paid at once ? No , for the original penod for 
the receipt of hair intereft is tb cloje of cTitixfucceJfve day the text is only 
applicable to other cafes Is not feen in fome countries, that hair inter 
eft IS not rcccii cd fo long as the principal remain undifcharged, but is o I 
received for a ftipulated period, or fora certain number of days? To 


concile 
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corcilc this apparent difficult), the text of Na red a is adduced, “but the 
rate, cuftomar) in the country, ^vlicrc the debt was contracted, may be 
different ’ (XI^V) 

Ir a debt have been contracted on a promife of hair‘intercft; and half 
the principal liate been diichargcd at the end of a long period, what Kind 
of mtereft IS afterwards adjudged? It is fit, that half the hair-intereft 
fiiould be paid, for it is not proper, that the whole mterefi: be {truck off 
when the wlioleprincipil is not difcharged, nor that the whole intereff be 
paid, when Tome part ofthe principal has been difcharged and in the cafe 
of corporal infcreft alfo, if the ufc and profit of a female buffalo affording 
much milk, or of a horfe or the like carrying gr*at burdens, have been 
afligned as ca^tca intereff, in that cafe, a part of the principal being liqui- 
dated, the debtor may affign the ufc and profit of another milch buffalo or 
of another horfe or the like, and not allow the profit of that horfe and buf- 
falo, for there is no to ffiow the neceflity of allowing the ufc and profit 
of the thing originally affigned 

But, intliecaftf of the ufe of i pledge, i debtor 

cannot obtain the releafe of the pledge howc\er \aluable, fo Jong ns the 
principal remain unliquidated (CU) Tor this rcafon, corporal intcrcft and 
jntcreft b) enjojment have been diftinguilbcd md the diftmflion is well 
explained as confiffing m die cxiflence or non cxiffei cc of a contrad of 
hypothecation ^ 

"Where the harveff js ns the p'rioj of a loin in gnm, under the 
rulcof Hari'ta (XLI"V 2) asexpound-d in the the creditor can 

only receive double the principal /r ktrd, intcrcfl thercforc^cannot, m this 
cafe, be received at the rate of nn eightieth part a^d fo fo-th b-caufc thege 
neral Jiw for an eightieth part is oppofed b) the fpeexal rule of Ha^ri ta. 
This mfcrcnceffiould be qii“ffioned , for fuch is not the meaning of fncRet- 
nacara, the rule of Ha^pi ta is there infcrtcd under the h-ad of fcartta) fii- 
pulatsd intercft, and (lipulatcd intcrcft decs not e'^cludc the nte of an cigth- 
ticth part and fo forth for tbc grounds of cxclufiing the rate of an eigth- 
ticih part and fo forth, inoiher nulhor»t\ than fenpture muft therefore be 

cffabJiJhcd/ 
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eflabhfiisd The rule of Ha^pi T \ Ihould for this reafon be confidered aS 
relating to ftipulated inter ft regulated by the praiftice prevalent among 
former eminent petfons, not as eftabliQung a rate for intereft, on his own 
aulhoiity According!), Ibould an/ trader borrow gram on a ftipv.lation 
for intereft at the rate of an eightieth part and fo forth, and felling it con- 
dudt commerce, even that is <2 fit ttaafa^ion 

How then Ihould the text ofNaREDA (XLV) be applied? For it is 
thus expounded according to the Retnacara ‘ this rate of inter^ft, an 
eightieth part of the principal and fo forth, is univerfal, becaufc it is autho- 
rized by the law, but a rate, fixed by the immemorial cufiom of a country, 
IS different therefrom, and is not univerfal, for fuch local cuftom only fob- 
fifts in particular countries accordingly m fome diftnfls gram is currently 
received back with an advance of half the principal , in others, \ ith a quar- 
ter but, if it were the cufiom of countries, that twice th* principal alone 
fhould he accepted, vt would be fo vn all c mtrtci Thtt u notwe// 

founded , the particular pra^icc of one country is ftated in the rule of Ha - 
RITA, n t cn univerfal rate 

Grain doubled at the barveft is not the liighcA hmtud intereft, but is 
culler legal, or ftipulatcd intereft, according to the opinion •■!,hich may he 
fcllci-ed The higlicft intcrcfty^<jr«/ trebl-s the principal, that is, fo much 
as trebles the princip'’! is the higbeft all a.ahle intereft So, of wool and 
co*’ton , that is, on thef , as on gram, fo much mter?ft, as trebles the 
principal, is the highcft alh lable mtereft, and intereft doubling the princi- 
pal IS different 

“ Wool, or hair of fticcp 3rd the like,’ m anft cr to the qu-fticn, when 
is tlic principal doubl-d, fince tb"rc is no harveft of vxool? the fige adds, 

*• m one jc-r’ (XLIV) In regard to fibres of grafs and the hkc ins al/b 
the fam* “ m o-'e jeat is undetftood, ard grafs and th-' hkc a-e alfo 
fimihth douoWl in one jear, and fom- hold, that the 1 ft int-rcft on 
grafs a'ld the hke is eight fold of ih- pnrci-' 1 Djt others think '^rafs 
And tl c hke arc Jncrcaf-d eightfold, anl Ic r inter-ft no I^n__c th n until 
the debt b; r oTnp’c fu h t crcforc ti tli- highcft 1 - c 

c’c4. 
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arhcles, and the word is not extended to tfns part of the text, 
dare that mterejl on grafs doubles tbs principal m one yar. This is founded 
on the coincidence of the text vnth that of Vrihaspati (LXVII) , fop 
** length of time there denotes the highcft lumt aj mtcreft Why th6 
text (XLIV) is expounded by Chandeswara, “ on grafs and the liko 
the interefl is eightfold for one )car, may be queftioned 

In pradtice the receipt of gram doubled at the time of harvefl is very 
rcprehcnfible Its partaking of the nature of fcaritaj ftipuLtcd intereft is 
the ground of this notion, fince no other grounds of it are pcreeiicd Or 
interefl on gram doubling the principal at the time of harvcll is nam-d ufur} 

XLIX 

Na'reda — But the rate of intercft, which has been men- 
tioned, IS confidered as ufury on grain * 

Tut: meaning of the text of Vruiaspati (XXXV 7) is this^ •* th* 
ufe of a pledge after twice the principal has been realized, and the otJicr 
two cafes there flated, are ufunous,” this is one propofition that ufury 
js rcprehcnfible, is another propofition cj tbs texl Confequently, the receipt 
of gram doubled tn crefcaf n being uAirious, it follows that it is reprehenfi- 
ble. But the receipt of iniereft at the rate of an eightieth part and fb forth 
fhoufd be blamefefs, by reafbnof(hepradicccftabhf?rd by eminent per- 
fons and intercft on gram, doubling the pnncipal appears to be feertta) 
ftipulatcd intercft, clfe it would be cxclufive of th& fix forts of intercft pro 
pound d by /ages 

Under theterm “gram peafe and the like, as well as barley and the reft, 
are comprehended , for Amera fays, ** p afe and the like arc gram in the 
pod, and barl-y -nd the reft, arc gram in the ear 

Ip thofe, who travel through foreft^^nd th" hke, borro\/ gram at what rate 
fhould intercft be paid ? Whato er intcreft th-y fetil- fuch inrcrcft only fbould 
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be paid (XXXIH). But, if no intercftbc fettled, then indeed, fince there is no 
law for the receipt of more than doable the principal, intcreft only doubles 
the debt. It Ihould not be argued, that the text of HA*RfTA (XLIV) or- 
dains twice or thrice the principal payable only by fuch as traverfe forefts 
and the like» No author has fo explained the text ; but, without fpecifylng 
the eightieth or other legal rates, it marks the intereft ufually paid by all per- 
fons on ham of grain. 

Some lawyers remark; when a man has borrowed grain to be repaid two 
fold, but is unable to difeharge the debt at the time of harvcfl, and, the debt 
long remaining unpaid, if arbitrators adjudge the payment of three times the 
principal, at the tfwrmr price of a particular month, together with intereft, 
in that cafe the. trebled principal is fuggefted by the texts of Hari*ta and 
others (XLIV 5cc,)j the valuation is grounded on local cuftomj and the in-, 
teicft is compound intereft : but if they adjudge payment of four times the 
principal with intereft, the quadrupled priiicipal is fuggefted by the text of 
Veihaspati (LXIIl). 

Y ST in fadl all this depends folcly on local cuftom ; for the text of H a'ri*^ 
TA, and that of Vr ihaspat!, propound the higheft legal intereft. At the 
fit period for limited accumulation of intereft, whether three times or four 
times the principal be then received, the intereft is legal ; but the receipt of 
compound intereft, antecedent' to a promife from the debtor, is not autho- 
rifed bij law.. Thc.6xij<uund-fhj: Unut«iacciijD«IatiQn-WjIl-bftdecIared under 
the title of limits of intereft. 

Admitting that compound intereft is rcprehenfible by general 
law or local uftge, JlUl the rexr (XXXV y), •which diclarts ufuriout further 
binejit after the principal has been doubled, intends loans in gold or the like; 
for, fince the higheft accumulation of intereft on clothes and other commodi- 
ties is declared to extend to three times the principal and fo forth, it is wrong 
to cenfure the receipt of three times the principal in fuch cafes, 

/i. Brhhmana aiks a loan from another Brahma/ta, and the lender, cxadling a 
ftipulatioa for intereft at the monthly rate of a fana in a purdna, delivers the 

Y 
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loan, and the other pays the debt within tiie year, is the receipt of fuch 
intereft, m this cafe, rcprehcnfiblc or not? It is faid, the receipt of fuch in- 
terc/t IS evidently immoral, fince {cari(a') ftipulated intcrcft itfelf is immoral, 
according to the glofs of Cullu cabhatta on the words “ any intcrcft 
which is unapproved (XLl), and it is held fo by Mrsp a, becaufc the 
borrower is oppreffed by the exaflion of t^ccfilve ftipulatcd intcrcft and 
the hke 

I^ERIODZCAI. intercft and corporal intcrcft arc ilfo termed immoral by 
CuluTcabhai T \ how docs that appl> , for, if the borrower difchargc 
the debt within the )eu and pa) fuitablc mtereft, there is nothing blamable 
in the receipt of that mttrefi ? The anfwcr is, under the 'lUthority of the text 
only, hut it is nit aeem-d immoral if received from time to tim-, and the 
text of Vr i'll xsPATr is adduced to coimeA the fenfe, /honing the immo- 
rality of periodical intcrcft and th“ reft, m ccrum circumftanccs , not of ftipil- 
lated intcrcft, ^hicb ts unner/aJly eenfun/* Accordingly CiTiLi."cADilATTA 
fays, ** ftipulattd mtereft is immoral, c\cn though it have been freety fctifed 
by the debto** m a time of extreme nftrefs, -nd by the creditor through kind- 
nels It IS confcqu*ntly an improper proceeding of a lender, wij/ully to 
violate the law and exaft a promifc of more than legal mtereft On other 
cxpofitions alfo, fmcc th- rate of an eightieth part and fo forth is alone legal 
as the pnmarj rate, the receipt of flipuhted intcrcft at any other rate is not 
laudable 

Ir a debt be contrafted with an agreement in thiS form, ‘ at the end of three 
months I will repa) one coimnd a quarter, lend me now one com,’ the in- 
fereft amounting to a quarter of the deh/is (cantaj ilipidaied mtereft , for the 
rateof intcrcft and peno I of the loan are fettled by tlic debtor. In tlic caft 
propofedb) Cji ixdesw^ra, infrcft on aloamdvanced with a prc\iou$ 
ftipulation in this form, ' if thou wilt pi) uttcrcftduringonc jear, orhalfa 
) car or the like, then orl) will I advance the loan ’ is alfo a fort of ftipula- 
ted intcrcft for, in this caf-*, there is i promifc of paying o reriflin croxnt of 
intcrcft at the rate of an cipluicth part and fo forth But m fail rcafon ftiows, 
that excepting \h''rejjuljr n clb'’d of receiving the principal witli fuitafal'* 
intcrcft, ever) di'ingaiuous proceeding is iron oral 
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VIII. On the alignment of bonds, &c. 

In feme inrtances, a creditor has dcminded his money from his debtor, 
m ihtfe 'Jiords , “ pay the debt of a hundred fu^ern(u, which is due tome/’ 
but the debtor Ins not been able to difcharge it ; afteruards, the creditor, re- 
duced to poverty by the circumflanccs of the times, or even without necejjiiy, 
of his OM n accord, fells the w ntten contra^ for that debt to fome other per- 
fon. this pra£liceis not immoral, for it is not forbidden by the law, nor 
docs It diftrefs the debtor. 

T o the queftion, what is fold m the cafe fuppofed ? The anfsver is this i 
not the mere written leaf, for it could not bear fo high a pnee, nor would 
thepurchafer, on a purebafe of the written leaf only, be entitled to receive 
the fum flrtted in the writing Nor w the debtor ye/d; for the creditor has 
no property in tbeperfon of lus debtor. Nor ts the money, whuk has been 
lent by the creditor, ye4/; for his property in that money is already devellcd i 
or, even though it be not wholly devefted, the feller has not at that time an 
xndifpuiable property therein. Nor t/the money, whicli will be Jubfequently 
paid, and which is receivable by the creditor, fold, for it cannot m fuch a 
cafe be money receivable by the creditor, fincc the purchafer, not the feller, 
will have property mthe money, which will be paid by ufer or 

debtor It is therefore held by fome lawyers, that the money, which will 
be paid by the debtor, is acknowledged as the tranfitory property of the len- 
der, but, in confequcnce of the price now received and of the agreement 
made to that cffcfl, that property will be devefted, and transferred to the 
purchafer accordingly a fale, confifting m the receipt of a price, is now 
eftabliflied from the confcqiienccs which are to follow, by means of toting 
Vito conf deration paft events * and the feller has property m the price re- 
ceived, for, in confequcnce of his prefent expectation of a future receipt, 
the bu) er alTents to the transfer of property in the price to the feller But 
that IS wrong , for, fliould the debt be never nflually paid, in confequcnce 
of the debtor’s deccafe or the like, fuch a tranfitory property could not be 

• Trs pSjlofopUcU opinion to -which 1 conceive, this al udes, u moie exprefsly flated n h 
pi CM A part event, that is, its completion exifts meuphyreanj- as a eaufc of future cventi "s"' 
logicians do not admit this metaphyfical exiftencc. and ate ihetcfore acalofs tocoimeacauf A 

cot immediately confecutive To folve the dificnlW they have recoutfe to the re'atio h!* 
tod efiea, whi h they place, m philof phical anangemencs, undet the category quality " 
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eftabhflicd fmce the mone) payable b) the debtor is b-come null, the fale 
of It IS alfo null, and the receipt of the price would be therefore m\ahd. 

We think, that this jsafecondai} faleof the promife of payment, hkea 
gift, or Ale, of norn/ purity Thus, after the receipt of a loan, the len- 
ders propertj b-mg de\sfted, ind property \el>cd in the borrouer, tlie 
promife of paj mentis the only ground forth- repayment of the loan when 
Its period has elapf d , and that promife difpofes the debtor to give cficfl lo 
the creditors r^v/vsS/^ properly, through /car of incurring guilt by inth- 
iioldingpaym'nt of the money due to the creditor, or in conf qu-nce of a 
complaint pref rred b-fore the king or the hk- in the cafe fuppofed, that pro- 
mtf, bought bj any perfon, would induce guilt in if he withh-lJ 
payment of t^c debt from th- p*rfon who had purchafed tbs pro'ntfi » and 
c\citinghis apprehenfions of incumng fuch guilt, or by means of a fuit 
preferred b-forc the king, or the like, it difpofes the debtor to give cfTcdl 
to the putchafer s can tngent property. 

It fliou’d not be objected, that payment made to the purchafer wouldbca 
violation of promife on the part of the debtor who had faid to tb‘ credit r 
•• I will pay the monev unco thee ’ Itjsirule, tint ilie reafon of the law 
cNtends to the reprefcntativc There is no brcacli of pronife in his pay mg 
the money to the purchafer, who is the icprcfentaiive of the creditor; -s 
there IS none on the part of him, who has promifed to give jctvcls and the 
like, and who pays their valu- 

WiiCN a fiMd or the hi c is fold, an intereft of the nature of properev, 
fimilar to the former ow ncr’s properly , is veil'd by th- fale in the other p^'r- 
ty , but, in this cafe, by what fcco idarj notion oF i veiled intcrcll, docs it 
become a fccondiry falc From th- feconJary no ion of fomething produc- 
ing a h-n on the guilt of the debt r if he withhold payment of the money, 

M Jbajr to b o fccondiry Ja'e Confcquenlly , ftjouU th- debtor end lui 
oiTspnng happen to die without paying the d-bf, the lofs fallt on the 
purchafer, as i e- j!i La t feV - on n creditor who had not fold d -c- A 
bat. if a thing fo’d, yet remaining with the f-ll-r, be d'llroycd by tlic id 
of Goo, the pn-c mufl be refunded by the feller 

In 
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In ttU ajjignmtni of bonds, one fonn is a fMe made with a written contfaA 
prcvioufly c'cecutcd ; another is a fale made in the debtor’s prefence, ot 
with his knowledge; another i/gni/: is a fale before witnefTcs; thefe and 
many other forms regulated by the cuftom of the country, fiichas a fale au- 
thenticated by an, unattefted inflrument in the bandwriting of the party, 
or his own recovery of the debt and payment of it to the pnrehafer, may 
be underftood by a fimple exertion ofintclled:,^ The form is alfo fimilar in 
the cafe of hypothecating a written contradt of debt : but with this differ- 
ence, that, if the debtor happen not to pay the fum borrowed by him, 
the intermediate ufer or debtor muff make good the debt, out of his own 
funds, to the ultimate creditor j and the promife of payment concerns the 
lender only, but is in the power of the ultimate creditor; confequent- 
ly the debt cannot be received by the lender without the affcnl of the ulti- 
mate creditor. ' 

SoMP perfon, applying to a merchant who lives by moneylendingj 
fays, “ deliver me cloth to the value of a thoafand fuverness, and let that va- 
lue remain a debt due from me on thofe terms giving a writing he takes 
the cloth { what docs the value of it become ; fof no money has been paid ? 
On this doubt, it is faid, the price of the commodity, which was fold, is 
a debt meiually coatradled ; intcreft muft therefore be paid on the price of 
the commodity. 

Is not the fciifc oT the word fnnaj ^ebt, * money orgooclsde'livereci anA 
producing gain to tbe lender in confideraiion ofits rematningyer a tune with 
the debtor ? ’ but, in this cate, fnce the price of the cloth w as not ihsn paid, 
it could not be delivered, and the rcquifitcs of a debt cannot therefore cxift. 
Tie objetlion u not -Ji ell founded ; by Jlblton there may be a delivery of the 
price of the cloth, as 'Ct\cee Teriy \sz a ftlit'.out delivery of gold or the like 
given by way of gratuity, though it be nor actually produced. 

In the parallel cafe pmpofed, there i<, on the part of the votary, a pre- 
fent afl of volition to annul his own property and \cff property in another, 
which amounts to gift, and is not imaginary ; but here, fines there is no fucK 
monej’ as that, in confiderat ion of which property fiiall be v efled in the buyer, 

Z 
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eftablifhed finca the money payable by the debtor is b-come null, the fafe 
of It IS alfo null, and the receipt of the price would be therefore invalid. 

We thinh that this is afecondary (ale of the promife of payment, like a 
gift, or falc, of moral purity Thus, after the receipt of a loan, the len- 
ders property being dc;ciled, ind property veiled in the borrouer, the 
promife of paj ment is the only ground for th- repay ment of the loan when 
Its period has elapf d , and that promife difpofcs the debtor to give cfFefl lo 
the creditors prop Tty through fear of incurring guilt by with- 

holding paym-nt of the money due to th- cr ditor, or in conf qu-nce of a 
complaint pr-f rr db“foretK-kingorth'‘likc in the cafe fuppofed, that pre- 
«2^, bought by any perfon would induce g iilt iv he uithhdd 
payment of the debt from th* p'rlbn who had purchafed tig promf , and 
exciting his apprehenfions of mcurrirg fuch guilt, or by means of a fuit 
preferred before the king, or the like, it difpofcs the debtor to give efleft 
to the putchafer s contingent property 

It (bouM not be objected, that payment made to the purchafer would be a 
violation of promife on the part of the debtor who had faid fy tb* credit r 
•* I will pay the money unto thee ’ It is a rule that the reafon of the law 
extends to the rcprefentative There is no breach of promife m his paying 
the money to the purchafer, who is the rcprefentative of the creditor, as 
there is non" on the part of him, who has promifcd to give jewels and the 
like, and who pays their value 

When a fi Id or the like is fold, an intcreft of the nature of propertj , 
(imilar to the former ow ner s property , is veil'd by the fale m the other par 
ty , but, in this cafe, by what fecondary notion of a veiled intcreft docs it 
become a fecondiry fa!e From the Iccondary notion of fometbing produc- 
ing a hen on the guilt of the debtor if he withl old payment of the money. 

It IS Jhi-wn to b a fecondary /ale Confcquentl} Ihoul J the debtor and hi* 
offspring happen to die isithoul paying the debt the lofs fall> on the 
purchafer, ns t z.suld bate fall n on a creditor who had not fold tbe denar J 
but, if a thing fold, jet remammg with the feller, be deftroyed by the aft 
of God, the price mull be refunded by the feller 


It 
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In tbis ajjignment of bonds, one form is a fa!e made with a written contfa^ 
previouflj executed , mother is i fale made in the debtor’s prefcnce, ot 
with his knouledge, mother sigasa is a /ale before witn'^/Tes, thefe and 
many other forms regulated by the cuftora of the countr) , fiich as a fale au- 
thenticated by an unattefted inftrument m the handwriting of the party, 
or his own recovery of the debt and payment of it to the purchafer, may 
be undetftood by a fimplc cxciiion of mtclleft The form is alfo fimilar in 
the cafe of hypothecating a written contract of debt but svith this differ- 
ence, that, if the debtor happen not to pay the fum borrowed by him 
the interm-diate ufer or debtor muft make good the debt, out of his own 
funds to the ultimate Creditor , and the promife of payment concerns the 
lender only, but is m the power of the wltimate creditor; confequent- 
ly the debt cannot be received by the lender without the a/fent of the ulti- 
mate creditor 

SoMT perfon, appl)ing to a merchant who lives bj moneylendmg* 
fajs, ** deliver me cloth to the value of a thoufand /uvtrnas, and let tnal va- 
lue remain a debt due from me, * on thofe terms giving a writing he takes 
the cloth what does the value of it become , for no money has been paid ? 
On this doubt, it is faid the price of the commodity, which was fold, is 
a debt mentally coatraflcd intcre/l muft therefore be paid on the price of 
the commodit) 

Is not the fenfe of the word f/tnaj debt, * money or goods delivered and 
producing gain to tie Urd-r in confidcration of its rcmamingyer a tnnt with 
the debtor ? ’ but, n tins cafe, fince the price of the cloth was not th*n paid, 

It could not be delivered, and the rcquifites of a debt cannot therefore exift. 
I'be objebhon is not -xell founded , by Jiblion there may be a delivery of the 
price of the cloth, as there may be a fBittoii delivery of gold or the like 
given by way of gratuity, though it b no“ actually produced, 

In the parallel cafe propofed, there i«, on the part of the votary, apre-» 
fent a£l of volition to annul his own propeny and veft property m another, 
which amounts to gift, and is not imagmat} , bat here, finccthtrcisnofucK 
money as that, inconfiderationof which propertv flnil be vefted in the buyer, 
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eftabliflicd : fines the money payable by the debtor is breome null, the fale 
of It is alfo null, and the receipt of the price would be therefore invalid. 

We think, that this is afecondar)' fale of the promifeof payment, like a 
gift, or fdle, of OTowi purity. Thus, after the receipt of a loan, the len- 
der’s property being devefled, and property vefted in the borrower, the 
promife of payment is the only ground for the repayment of the loan when 
its period has elipfed; and that promife difpofes the debtor to give effcfl to 
the creditor’s reo/wi/e property, through /car of incurring guitt by with- 
holdmg payment of the money due to the creditor, or in confsqutnce of a 
complaintpreferred before the king or the like: in the cafe fuppofed, thatpro- 
mifit bought by any perfon, would induce ginlt in tie debtor if he withheld 
payment of the debt from the perfon who hadpurchafed tbe pronjfi ; and 
c.^iciting his apprehenfions of incurring fucb guilt, or by means of a fuit 
preferred before the king, or the like, it difpofcs the debtor to give cfTcdl 
to the putchafer’s contingent property. 

It fliouM not be objedled, that payment made to the purchafer would be a 
violation of promife on the part of the debtor who had faid to the creditor 
*• I will pay tlic money unto thee." It is a rule, that the rcafon of the law 
estends to the reprefentative. There is no breach of promife in Ins paying 
the money to the purchafer, who is the reprefentative of the creditor; as 
there is none on the part ofbim, nho has promifed to give jewels and the 
like, and who pays their value. 

WiiEM a field or the like is fold, an interefl of the nature of property, 
/imilar to the former ow ncr’s property, is vetted by the file in the other par- 
ty ; but, in this cafe, by what fecondary notion of a vetted intcrett, docs it 
become a frcondiry fale. From the fecondary notion of fomething produc- 
ing a lien on the gude ofthc debtor if he S'tthholJ pa) menf ofthc rnonej, 

it is Jhoxsn to be a fecondary Jide. Confcqucntly, fliould the debtor enJ hit 
offspring happen to die without paying the debt, the lofi falls on the 
purchafer, as // LaiefcUm on a creditor who had not fold the d'^ncdt 
bat, if a thing fold, )ct remaining with the feller, be dettroyed by the 
of God, the price mutt be refunded by the feller. 

In 
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In this ajjignment of hnds, one form is a Ale made with a written contfadt 
previQufly executed ; “another is a falc made in the debtor’s prefcnce, of 
with his knouledge, another again is a falc before witnefTes, thefe and 
many other forms regulated by the cuftotn of the country, fi chas a fale au- 
thenticated bv an. unattefted inArument in the handwriting of the party, 
or his own recovery of the debt and pajment of U to the purchafer, may 
be underftood by a fimple cxenion of mtellcft. The form is alfo fimilar in 
the cafe of hypothecating a written contradt of debt but with this differ- 
ence, that, if the debtor happen not to pay the fum borrowed by him, 
the intermediate ufer or debtor mufl makegood the debt, out of his own 
funds, to the ultimate creditor r and the promife of payment concerns the 
lender only, but is in the power of the ultimate creditor; confequent- 
ly the debt cannot be received by the lender without the aflent of the ulti- 
mate creditor. 

SoMF perfon, applying to a merchant who lives bj moneylcnding* 
fays, “ dclivc- me cloth to the value of a thojfand fuiernas^ and let that va- 
lue rcmTin a debt due from me,’* on thofe terms giving i writing he takes 
the cloth what does the value of it become , fot no money has been paid ? 
On this doubt, it is faid, the price of the commodity, which was fold, is 
a debt mentally contraiflcd , intcreft mufl: therefore be paid on the price of 
the commodity 

Is not the fenfe of the word (tina) debt, * money or goods delivered and 
producing gain to the lerder in confidcraiion of its remammgyer,* tine with 
the debtor ? ’ but, n tins cafe, fince the price of the cloth was not thsn paid, 

It could not be delivered, and the rcquiQtcs of a debt cannot therefore exift. 
The ohjeBion ts not uell founded, by fUton there may be a delivery of the 
price of the cloth, ns there may be a fHitioui delivery of gold or the like 
given by w'ay of gratuity, though it b no’ at^inlly produced* 

In the parallel cafe propofed, there i<, on the part of the votary, a pre-* 
fent a6l of volition to annul his own property and veft property m another, 
which amounts to gift, and is not imaginary , but here, fince there is no fuch 
money as that, inconfidcrationof winch propertv finll bevelled m the buyer, 

Tt after 
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ifter tile property' of tlie feller has been devcAed, the bu}er*s property is 
null, and, the intended delnery being imaginary, is ii not aftuallyin\ did? 
Admitting the objection, deii\cr” is Secondary in the definition of debt 
and, in the cafe Anted, the th’ng lent becomes the property of the buyer, 
•xhether u be the price or \altie of the cloth .Si^hich i/ l‘nt, or onU the cloth 
fold , as in tlie cifc of compound intereft This rubjefil has been further 

treated by me (Jagann t’iia) m the Htnavadart'ha In the cafe propofed, 
there is a mi\ed tranfaflion of loan and falc 

For/}2 of a 'trU/ngfof a debt fold 

Aftet ^\ntmg on the alignment the name of the lender and fo forth, 
It IS ufual to i\nte, * this file of n \\ntten contriCl of debt * and that is 
proper, for by felling the written leaf with the letters mfcribcd on ir, the 
fale of the thing v ntten is nlfo \alid, as the approach of horns is d noted 
%vhen It tt faid a horned animal approach's T bus, fince letters muA ex- 
tend to the words, the file of the words rtprofl/j/r is certainly 

\alid Or u may be written, ** this bill of falc of a debt /' by this the 
fale of an unwritten debt nny alfo be ciTeiAcd and it is equally proper jn 
the prefent cafe. • 

On the rcafoning above flated although the thing promifcd might not be 
fold, the promifc may be fold, and here the meaning of debt is money 
received after fuch previous promifc The debt b'loigs to the purcluftr 
alone, hence, if it happen to remain unpa d, the fin confifts in no piping 
the debt due to the purchafer, not m withholding i debt du' to the feller 
But fuch intercA only, as had been piomifcd, fiiould b-piid, not intereft 
at the Tate ot an eightieth part and fo forth, when ftipulated intereft had 
been previoufly promif d, and no exprefs declaration was made concerning 
intereft at the time of the fale If a debt be fold by a Brdln’ana creditor to 
a'^Sudra, intereft mufl be received at two in the hundred, the regular rate 
in the order of clafTcs, not at five m th“ hundred for intereft is fettled by 
the agreement made when the debt is contra€ted Nor fiiould the purcha- 
fer then cNadl a promifc of greater intereft, for that loan had been already 
advanced by another perfon But, alter the lapfe of the period ftipula cd, 
fiiould the debtor be unable to difchaige the debt, the purchafer, who is 

become 
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become the creditor, miy, nccording to fome opinions, a promife 

for ftipulated interefl: or for the cdytca of Na'hed a. as explained by Ciiak- 
DESWARA, at the rate of a pana^ or half, or other fradion of a pami', for 
that is the proper time for a flipuUtion of fuch intereft, and the debtor is 
then in the power of him, who pufchafed the debt. 

Although there he no exprefs text of Cages on the prefent fubjed, this 
and other rules for contrads valid by ufage are deduced from the authority 
of reafon cop}ing facred law for the fake of legal decifion in cafes of 
doubt. A portion of the fubjed has been inferred by way of illuftration } 
other points may be fimilarly reafoned by the wife* 

Form of a -jsntin'g for a dclt pledged. 

After writing the name of the lender and^fo forth, and fubjoining, 
*' this conlrad of debt on the pledge of a debt it /hould be added, “ a 
debt of fo much is contraded by me, giving unto thee» as a pledge, a debt 
amounting to fuch a fum contraded by fuch a one, on an agreement for fo 
much intereft, in fuch a year, month and day, and in the prefence of fuch 
and fuch perfons,” and fo forth: it iliould be further written, “ if this debt 
be not difcharged by me on fuch a day of fuch a year, then the debt due to 
me by fuch a pcifon {hall be ihinc,” and fo forth, according to circum- 
dances. This and other forms, as fuggeftsd by common fenfe, are dated 
by way of example, to guard againd defedive writings. 

In this cafe the fird debt diould not be recovered from the debtor, until 
the clofe of the period for which the fecond loan is made. But, if no mart 
than half or other portion of the original debt were made over as a pledge, 
then a proportionate part may be recovered from the debtor; and it fiiould 
be inferted in the inftrument. However, it is not proper to fix a period for 
the fccond loan extending beyond that of the fird loan. This and other 
points may be inferred from reafontng. 

Vom of a •xTXtirg for a price lentt or credit given in confiderciion ofinterejl 
It fiiould be a dccumcnt of the debt, not a dccumcnt of falc 
caufe the falc is fiioun by the declaration of the debt; for the declaration i 

v,'ords 
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\\or(ls runs thus, “ I borrow the value of this commodJf/, fo and to, 
ivhich is bought of you.” It /liould not be affirmed, that ft might be clrirxt 
con^er/ely; and thus the inftrument uould be only a biH of fale. IVcrc it 
fo, the debt would not be the chief ohjeeJ of lb: v.rttirg, and tlic claufc fix- 
ing the period cf repayment and fo fortli could not be \\eH arranged. But, 
fliould it be thought ncceffiary to authenticate the purchafe, a feparate docu- 
ment would be proper. To expatiate in this place would be vain. Sales 
and the like may be fimilarly authenticated by bills of falc : but that Ibould 
be liereaftcr difeufied under the bead of falcs and fo forth. 

IX. On t/f.ige tn general. 

Doucts, occurring on many fubjeds, have been folvcd by reference to 
pradicc j a decifion being tlicreforc valid ^\bcn founded on the pradice ob- 
ferved to cxift, is not hu ufclcfs? Pnidicc, which it founded on law, 
prevails j hence ufage, inconfiftent tbcrcuitli, mud be abrogated. But 
wlicre no exprefs law is found, one lliould be cllibUllicd on approved 
ufage. 


Menu: — ^\Vjiat has been praflifed by good men and by 
virtuous Brdhnanas, if it be not inconfiPicnt with the legal 
culloms of provinces or diilrifts, of clones and families, 
let him (the king) eftablifh. . 

\VnAT is not inconfiftent with ihcufagesof provinces, cUfTes and fami- 
lies, and has been praflifcd by virliious and IcarnCd DruLnanat, tbougli it 
be law not found m coles, let him cn^blini. 

CULLOCABIIATTA, 

By the cxprctlion, “ law not found in codes,*’ it is intirnated, that law 
fiiouldbccnahbflicd on approved ufigcj clfe it would have been faid,** if there 
be no exprefs law.” But the practice offorleararce, which his been intro- 
duced by good men, through tendemefs, mconfidcration cf the debtor** ina- 
bility to pay and fo forth, fhoulJr.ot te abohflicd. The ufe oFlaw is only 
to prevent the introduilicn of mubiform prafltcis at the will of men of the 

prefert 
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prefent generation. Where many texts of law are inconfiftent, or many 
interpretations of the fame text are contradiflory, ufage alone can be receive 
cd as a rule of conduSi: and pradicc, which differs in fomc refpedls from 
pofitive ordinances, but is not remote from ancient legiilation, can only be 
confirmed by its genera/ connexion with law. Gonfequently that pradlice, 
which is conformable to law, is belli but that, which is inconliftent therewith 
muft beabolifhcd: yet, if that may not be, pradlicc inconfiftent with la\V 
muftbencverthelefs retained. Butwhcrenop^/Z-yeordinance is found, there 
is nothinglnconfiftcnt with any known law, and in that cafe approved ufage 
alone mull regulate Hence it is faid, “ human tradition is notun- 
founded.” Still, however, the example of learned and virtuous Praifnia/ic/ 
Ihould be followed for the fake of profperityj not the pradlice of immoral 
and foolilh S&dras and the red. This and other points may be viewed by 
a man’s own judgment ; and it mull be fo underftood in all matters, not 
in cafes of debt alone. Thus have been difculTcd the various forts of la- 
tcreft. 


Aa 
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SECTION III. 

f 

ON INTEREST SPECIALLY AUTHORIZED AND SPECIALLY 
PROHIBITED. 

ARTICLE I. 

ON DEBTS BEARING INTEREST WITROOT AN ENPRESS 
» AGREEMENT 


LI. 

Ca'tVa'yana:— Though a loan be made expreJsly'^\iihoMtin* 
tercft, yet, if the debtor pay not the fum lent after de* 
mandi but Jraudulently go to another country, tliat fum 
fhall carry interefl after a lapfe of three months. 

Uidb&ra (the term employed in the text ) here fignifies money received with- 
out a promife of intercft ‘ If he goto another country,” if he abandon 
the country m which the creditor refides, that debtor fhould mmediitelp pay 
the fum lent. 

The Retndcara 

If he abandon the country m which the creditor refides , that is, if he 
go to another country. • 

“ After a lapfe of three months,” if it have b^cn demanded, ujhall bear 
tnterejl at the end of three months 

The Chintament 

That is, if the fum lent be demanded but not paid, it b*ars infereR af- 
ter a lapfe of three months from the dale of the loan In this cafe, a loan 
has been amicably made by the creditor without any Hipulation for intcrcfl ; 

It is proper, that no intcreft fliould b- paid by the debtor while fricndl_^ in- 
tercourfe is maintained but if he do not pay it after demand, the friendly 
coifidcration no longer fubCfts, and intcreft Ihould therefore be paid In 

that 
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that cafe it commences at the expiration of three months under the autho- 
rifj' of the latv. However, ftiould lie fix a near term after the firft demand, 
with the aflent of the creditor, and pay itat that term, no intereft accrues : 
accordingly it is faid in a text, which will be cited, *' after more demands 
than one.” But no intereft accrues within three months, even, though the 
debt be repeatedly demanded ; fotno\ii\v hat authonzid it. 

I? it be alked, what fort of intereft ? tbe anjh'tt is, intereft at the rate of 
an eightieth part and fo forth, as prefcrihed by law. But Culluca- 
BHATTA expounds the tekt of Memo (XLII) as relating to this cafe 5 
“ intereft exceeding the fixed rates, or thofc prefenbed by law, and contra- 
ry to, that is different from, intereft agreed on, or, in other words, inter- 
eft not agreed, on, is invalid and cannot hzexaSledi intereft not agreed on 
cannot be ai rates not declared by the law ; for there can be no inter- 

eft, which is neither fettled by the parties, nor prefenbed by law,” Con- 
fequently, in a cafe where none was agreed on, intereft ihould be received 
at the rates prefenbed by law, in the order of the claffes. So tbe follcftoing 
text; 


LII. 

VisHNO : — AfTER the lapfe of one j^ear, debtors, zvho havi 
not a8ed fraudulently, muft pay intereft, as allowed, even 
i though not agreed on at the iitns of the loan, 

t 

V *' Asallowed at the rate of two and three in the hundred and fo forth', 
\ in tho.OTder of the claffcs. He dedares another diftinftion in refpeft of in- 
tereft without a fpccial agreement. 

mr. 

ViSMno : — Sages have declared it an ufurious mode j yti a 
lender may exaft five in the hundred, 

s *• FROMtwice-bom men,” rauftbc fupplied in the text: hence it is an 
' I ufurious mode, originating uhh abjeCt perfons. Menu and the reft have 
' declared it. foi this muft be fupplicd in the text. Confequcntly a lender 
^ ' may 
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jrd) cxaft, c\cn from a twicc-bom rnsn, the m^crcft htch is KCcivabti 
from a man of the fertile clafs> or fixe m the hundred; but fuch conduft 
is immoral : and this muft be undcrflcod of a fum lent without anj agree- 
ment for intercfi, and which has been demanded. 

LIV. 

CA'xYA'yANA declares it: — W hat has been amicablylentfor 
ufe, fliall bear no intereft, until it be demanded back; but 
if, on demand, it be not reftored, it ihall bear interell on 
its true value at the rate of five in the hundred. 

The rate of fixe in the hundred, xxhich is mentioned h tl'fs texts, fup- 
pofes a debtor of a txxicc-bom eJafs ; for, if it concerned a debtor of the 
femle clafs, it xvould not e.xbibit an ufurious tranfa^lion, but xx ould be a win 
repetitionof the rate of five in the hundred. Hence it is CDtEu'cAonATTA'i 
interpretation, that, bccaufe a lender may fi'« in the hundred from * 
debtor of a twicc-bom clafs, therefore do /ages term tt an ufurious way. 

It is, hrj.r.er, proper to confider the phrafe, *' the Jenderis entitled to 
fixe in the hundred,” as a mere lepetition of the rate of mtcreft receiv- 
able from a debtor of the fervilc chfs, for it is dilRcult to cfiabhfh ano- 
ther rule of interrJl; an! the fenfe is, fages haxc propounded this rate of 
intcrefi, as thcxxayof mcnc}lend»ng; therefore is a lender entitled to it. 
This may be argued on ihc auihorit} of VCciiEsyATi Misra; for he 
iays as much in his glofs on a yx.^p./er/ text (JLVI a) : and tt ispropetto 
cflablifii the fame ndu^liorj in the prefent mftance; for there is no diflct* 
ence: and this imcrc'l Ihould be unJerftood m all cafes \x here no agrtt' 
ment for inttrcfl \\ as exprcfsly made. 

Ir a debtor, luvlng rccdx cd a loan free of intertft* go to another counfff 
after the debt has been demanded, snterefi is ordained after the lapfe of thfc^ 
months j the fage alfo propounds in*ercll in the cafe of a debtor xxho re* 
mains in the fame country. 


LV. 
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LV. 

Catyayana: — A DEBTOR, who, even refidmg in his Own^ 
country, pays not the debt after more demands than one, 
fliall be forced, however unwilling, to pay intereft on It, 
though not ftipulated, after the lapfe of one ear. 

Meakjng the veiy fame cafe, Vishnu fays m the text above cited 
(LII), after the lapfe of one year.** 

According to Misra, the phrafe *' tf he go to another country " (Ll) 
js indeterminate, for, cmng the laft text (LV), he fays, all this fuppofes 
payment fraudulently withheld, but, m a cafe void of deceit, the rule of 
Vishnu (LII) is appheabh ” Yet, in fadl, a journey to another country is 
equivalent to fraud , but lie, who refid*s m his o«n country, is not 
to pradife fraud but only procraftinuion Both texts therefore coincide 
Thus, the two different pTiods for the receipt of intereft arc regulated by 
the pradlice or omifhon of fraud, inftanccd in the 3/5? Vjournej to a fo- 
reign country, and hts rcfidencc in his own country It is then only confider- 
cd as a joumej to anoth-r country, when the debt cannot be demanded at 
the place where the debtor reftdes, not when he rvrely quits the village, 
and fo forth Even though both parti-s refide m the fame town, yet if the 
debtor abfeond whenever he fees the creditor, it is the Jlime "ijilb a journey to 
another country. Or, if both refide in a foreign country , it is a rcfidencc 
fiunft,cnunrrjj-. din. Ovniuhi,-- 

lent intent of the debtor and, if a debtor, from whom payment is demand- 
ed, go to another countVy after appointing a time and returning 

pay the fum at the time appointed, there is no fraud 

“ Pavs not” (LV) , ' the debt, or principal fum,* ftiould be fupphed in 
the text. “ After more demands than one,” after repeated demands. 
The reading approved by Chandeswara is a^ah t inftcad of aharit , fill 
the meaning is “ muft pay to the creditor.'* Confequ-ntly, theafcertaincd 
fenfc of the text is this , in the cafe of a loan mads through fncndfiiip, jf 
Jt be not paid after demand, and any fraud be praftifcd, in’crcft, though 


Bb 


not 
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not fy agrtcd on, accrues after th- hpfe of three months, but, 
if no fraud be praffifed, after the lapfe of one year 

LVI 

CA^TyAYAMA — SHOULD a min, having bought a marketable 
commodity , fra Julen'ly go to another country , without 
pat ing the price of jt, that price lhall bear intereft after 
three feafons, or fix mon'/is 



tioned, -Avhy the terms fiiould not bccNpUmcd.jn th- appofiuon niixied 
Canr^Juara)aj “ jcmtiining intercft ** 

Herc It fhoiild be remarked, that, according to man) commentators, the 
period when the principal is doubled, excepting tins cafe of periodical in- 
tereft, IS the time -when the debt Ihould be paid ly ike delator andjntereft be 
rcccned by ike tredaar If a debtor do not pay it although it be tlicn de- 
manded, but put off pajm^nt, facing itfliall b-paid to morrou, orjt 
Hiall be paid the day after to morrou,” in that cafe legal intercft accrues 
after fi\ mouths “ balance” is U^rc n general inftarvcc According tp 
otb'Ts, if an hon“ft d'"blor, being then unable to difchargc the debt, fbpu- 
lifc int^refl and rcn“\v ih** contndl intereft commences from that date and 
IS u h-cl intcrtft fince ntereil is h''rc Hipulatcd, the rate of tv^ o in the hun- 
dred, and fo forth, u npt applicable to this cafe 

Or It maj b* thus ^xplam* ! if a balance of interell onl^ be due, there 
IS no wheel intereft for this rcafon the word ‘ balance’ is here employed 
J5ut, if th“ \ hole imcrcft b- du- intertft alfo accrues after the lapfc of fi:^ 
months under the rule exemplified by the cafe of the ftaff and bread * 
But if the intereft li3\e b*cn paid, and the principal only be due, it bears 
no intereft, however long it remain unpaid (XLIII) In tli s cafe it muft 
bav been particularly (pectfied bj the parties, kXwk, “tuhteb rtntam diir, 
IS tb- principal , this v.hicb is paid js the intereft ’ In the cafe pf periodi- 
'.f a*.. b?. 3WA, ffga/ar^j.XYiTrrtiTAbbyTriC.TAb,*tWo\t25.a 

JS applicable 

“ A COMMODITY fold, and the price of a commodity purchafed (cra/r 
am vicnyamt)-» ’ That which is purchafed (crlyate) is (cn^a) the com- 
modity that for which a vendible commodity as a cow or the like is 
fold (vienyat J is (ucra^a) the price Here alfo three feafons are under- 
flood Th-refore on a bailment on the balance of intereft on a ven- 
d ble commodit) and on the price of a commodit), af they be demanded 

• r E rule maj be thus exprefled the gres er ndudes the left The example alluded to js thi 
o b ds an er thro v away tl e bread ton led w htheffafT of cos & the JbfF wj, no ^ 

„ t an the bread .t had fu led IP belbuo 

+ In the ufoal aeceptat on the ferffe would be porebale -nd f I 
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not prs^t Jiy ogreed on* accrues after the lapfc of three months , hut, 

if no fraud be pradtifed, after the lapfe of one year 

Lvr 

Ca’t^ a'ya'Ik — StiouLD a man, having bought a marketable 
commodity, Jra idulently go to another country, without 
pating the price of it, that price fliall bear mtereft after 
three feafons, or fix mmlhs. 

p, Evsn xmllwiit a to a Jo~agn cot nlrj, a depofit, the 

balance of lutered, a commodity fold, aid the price of 
acoi-nmoditypmclntd,notbeit!g paid or M i red after de- 
mand, Iball bear intercft at the rate of fivejui the hundred, 
tf the debtor bs a Sudra " 
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it is only her value that is divided, as has been already mentioned. If d 
man, having bought a cow, go to another country without paying the 
price, mufl the cow or tlic price be delivered with intcreft after three 
months? It Is faid, the price only muft be paid with interefl; for, after 
the purchafe, the cow became the property of the purchafer. Accordingly, 
on religious occadons, people dirmifs bulls and the Ukc, which they have 
purchafed fora price promlfcd Purchafe is only for- 

feited by ncgicft during a fpecifick time. To expatiate would be vain. 
But he, who, having fold a cow and received the price, dors not deliver 
the cow fold, muft give her with intereft after fix months, 

Iw the preceding text a demand muft be abfolutely underftood : if the 
thing be demanded but not delivered, it bears intereft ; not, if no demand 
be made. Again; under the expreflion ** go to another country” (LVI i) 
intereft after thYec feafons is ruled, if fraud be praftlfcd, by the fame TSi* 
foning with that above dated. 


Lvn. 

Ca'tyayana; — But he, who, having received a chattel lent 
for ufe, goes to a foreign country without reftoring it, 
muft pay intereft, according to the value of it, after three 
feafons or fw montlu, 

** A CHATTEL lent for ufe ” a thing intiuftcd to him. . 

The Rftndcara* 

Meaning ornaments or the like for decoration, which a' man, alking 
(ydehitvaa) from any perfon, has obtained. In regard to this, the fame 
prailice prevails with that rcfpc<fting<7/ie/'bailments. 

But Misra fays, the following texts of Na‘’repa concern chattels in- 
trufted for ufe. 


LVill. 

'Na'reda:' — 'There fliall be no intereft, without a Ipecial 
C c agreement. 
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and not dchvsrod, jntcrer: muft be paid after months, at the rate of firi 
jn the hundred b) a dtfaultcr of the f-r\i!e clafs, for it coincides with the 
xzxzprcfciil/ed for that clafs (XXIX 2 } 

Misra 

SoMC hold, that, if three fcafbns muft be alfo underftood m this text, 
the preceding text would be fuper^uoiis, it is therefore proper not to con» 
nedl the terms with the three feafons there hientioned How then is the 
period determined, when int'^rcft (hall commence on the balance of infcrcft 
and fo forth ? Being mentioned in the fame text with the price of a commodity , 
iKteref emrreree: on th'‘fc,as on the price of a commodity, after three fcafons. 

That Ihould be queftioncd , for, fince the phrafe muft be fcpantcly re- 
ferred to “depofit’ andthcreft there is no difUcult/ in this conftruftion 
of the text, “on th- pnee of a commoixty (vteraya) intcreil accrues after 
tlire fcafons *’ V/hy has not the fige inferted in this tc\ti “after three 
feafons, * and, “ go to ano h^r country and omitted thofe terms m the 
preceding text? 7Lec‘jcl ia/i//not adiniflible, for with fages there can be 
no cxpoAulation^ 

) 

By fi} Ing, “ muft be paid by a dcfiultcr of the f r\ilc clafs,'’ it is cfla- 
bhfhcd, that, in the cafe of amicable loans, intcrcilat the rate of five m th? 
liundrcd fiiall onlv be paid by for mtercll ony^/ri aloan, and on 

depofits wndtlwrcft, can onl) Ic j a) able A/w, after th»‘ lapfc of three 
months and lix months icfp“flncJ^ Therefo c a man, who, after re- 
ceiving th*- pticc of the cow, do^s not deliver that cow wh^n d-manded, 
though fold ly him anda purchafer, who does not pay on demand thejuft 
price of a commodit) purchaf J, mull pay mtereftat the rate of fi\c m the 
hxir^K^ and fo forth, in tie in erfe vj6et tf clafex 

The Retrtacara 


Ter a ferrs may be cither dircft or in\cTfc 

Docs ibe cow, or the pnee of the cow, b-ar intcrcff at the rate of tir; 
la the hundr-d I It is the fame thing; for, fince a cow cannot be dividtJ. 

It 
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might Signify “ intcreft not fettled with the confent of the borrower,” and, 
as here ufed, “ that, which has not been fettled to bear interefl: with the 
confent of the borrower.” 

*• Usury on grain” (LVIII a); on grain lent without any agreement 
for intcreft, but not repaid on demand. The rate of intereft, which has 
been declared by fages, fuch as twice the principal and fo forth, is deemed 
ufury. On a loan advanced with a declaration, that intcreftlhall on no 
account be received thereon, fliould the creditor afterwards require intcreft, 
from the circumftances of the times, or in confcqucncc of a breach of pro- 
mife, no fuch intcreft is allowed; though not declared by the text of any 
fage, this may be deduced from rcafoning by wife invejligators. 

According to Misra, intcreft accruing, in all thefc cafes, after the 
lapfe either of three, or of fix months, muft be underftood of payment 
fraudulently withheld j but, if no fraud be praftifed, intereft commences 
after the lapfc of a year, under the nde of Vishnu above cited (LIV). In 
fail a journey to another country indicates fraud; and another country is_ 
that, during the debtor’s refidcnce in which the creditor cannot demand 
payment of the debt ; herein Misra and Ciiande'swara. concur. But 
according to Ciiande'swara a debtor oficnds not by going to another 
countiy on urgent bufinefs, as has been already noticed. In the cafe of 
a commodity purchafed and the reft, intcreft alfo commences after the 
lapfc of a year, if the debtor have not gone to another country j this is 
deduced from the expreffion in (he FrvdJa Cdtntdmeni, in all thefe cafes 
and is not difallowcd by Ch^nde'swara, Cullo'cabhatta and the 
reft. 

On a loan made without intcreft, and of which payment is withheld af- 
ter demand, intcreft accrues at the end of three months j on other things 
fraudulently withheld after demand, fuch as a depofit, a bailment for 
ufe, or the like, intereft accrues at the end of fix months ; but not *■ 
reftored through inability, and fubmiflivcly refufed, they bear in- 
tereft after the lapfe of a year. Such is the opinion of Chandeswaua» 
CoLtucABHATTA, MiSRA and others. If payment be withheld by one 

taking 
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agreement, on valuable things lent through fnendlhip for 
uje, not for confumplion, but, even without agreement, pro- 
perty fo lent bears intereft after half a year ; 

2. This is declared to be the legal rate of interell on ami- 
cable loans. But the rate of intereft, which has been men- 
tioned, IS confidered as ufury on gram. 

He thus expounds the texts the word gue” here fignifics intruft or 
for life, there is not confcqucnlly any contradidlion to the text above 
cited (LI). 

Such being the cafe, it is made evident, that a loan for ufc, which is 
limilar to a depofit, bears intereft after fix months, if it be not reftored on 
demarfd But the text of Na reda is cited by Chandeswara, after dif- 
cuffing loans for ufe, ■with the text of Vishnu (LII) mterpofed This 
opinion IS thereby intimated, a loan advanced free of intertjl, m confe- 
quence of fome apprehenfion from human caufes, bears intereft in three 
months after it has been demanded, but a loan which is advanced through 
friendfhip, bears intereft in fix months after it has been demanded 1 he 
text of Catxa'V'Ana (LIV) iscited in the Vivada Cbintamem, and by 
CuLLu'^CABiiATTA, foF this import, and /i/f text muft be fimtlarly cx- 
poxmiei TVns do^ervaVioTi ol fomc lawyers n* not fouri’& foi 
ChandE’sW aRa has thus ibe compi/ation mfertingall the texts 

of Ca’tya'yana, he quotes texts ofoiherfages, elfc, if the text of Ca Ta - 
a'yana (LIV) had the fame import with that of Na'reda, it would be 
avrong to interpofc Therefore Misra’s interpretation fliould be 

deemed right m this inftance 

Ihe term “ without agreement ” which occurs in both hemiftiches, 
figmfies “ not in an) manner exprcITcd m VNOrds,*’ tbjt is, not ftipulatcd 
hence, if intereft have been exprefled b) the borrower, the creditor ma) 
exaft fome snteref “ Without agreement” may be explained without a dc 
claration of its bearing intereft, without any ftipulation of intereft , for the 
particle A' is explained by Amera, alTcnt or promifc Or the term 

might 
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debt has, or has not been demanded from one, who goes to another coun- 
try , m regard to him, who refidcs in his own countr) , one cafe has been 
declared, that is, the cafe where the debt has bc^n demanded, it is proper 
to refer the text of Nareda to the cifc of one, who refidcs in his oun 
country, but from whom the debt has not been demanded Were it fo, 
what would be the rule where a demand was made after a lapfe of feven 
months ? In reply it is afked, why docs the creditor ncgledt intereft, to w Inch 
he IS entitled, under the authority of the text, after thelapfc of fix months? , 
if through tendemefs liccxaft not mtereft, (he debtor need not pay it. 

On (his expofition, the text of VrsiiNO (LII) concerns one, who has re-» 
ccivcd a loan for ufe, and goes to a foreign country before it has been de- 
manded, and the text of Ca'tx a van a (LVI) ordains mterefi:, after fix 
months, on depofits and the like /tef rejiored after demand According to this 
anttTpTtlaticA, if ornaments or the like be aiked and obtained for a nuptial 
feflivity or the like, they are fimilar to a depofit, and arc not loans, for 
they are ftated hy Ya'jsyawalcya with depofits (Book II, Chapter I, 
s X) But if an agreement were made at the time of reccising a Joan ex- 
empt from intercft, or the like, m this form, ** it fhall be reftored b) me 
at the end of one )caf in this and fimilar cafes, if the thing be not re- 
ftored after the period has clapfed, it then bears inicreft, and not after fix 
months This and fimilar rules may be deduced b) the wife from argu- 
ments confiftent with common fenfe But the author of the Mnaefcara is 
revered b) CnANDt'swARA and the reft, and is more ancient than they 
Of the two opinions winch fhould be rejefted, which adopted in praClicc, 
muft be determined from the difference of times and of places 
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tiking the protcftion of fome perfon who map awe the creditor, howfooi 
intcrcll commences in fuch a cafe, is nor exprefslp fald by anyautlior. 

Accordikc to the M'ttacjbara^ interefi: is in fome cafes due without a 
fpccial agreement, as is declared generally -«l>y Na^reda (LVill) ; but re- 
marking, that “ inlcreft without a fpccial agreement is m certain cafes pro- 
hibited,” the author f rAe iifiMj/Sara fubjoins, as a’particular rule, the text 
fuhfdjuently Cited (LXXI). Confequently, from the fcveral applications 
of the general and particular rules, intereft without a fpccial agreement, ac- 
cruing at a certain period on loans advanced free of intereft, appears obti- 
oufly fuggefted j but no intereft, without a fpccial agreement, on the price 
of a commodity and the reft. That, however, is not fatisfaflory ; for intereft 
without a fpccial agreement is allowed on things amicably lent* and fines 
and the reft would be \amly included in the fccond text (LXXI). This 
te\t, therefore, is not oppofed to the preceding text (LVIII^; but it rc« 
ftrains a purchafer, who covetoufty demands intereft at tlic fame rate svith 
loans, bccaufc a commodity purebafed by Jiim has Jong remained with the 
feller. Accordingly the text of Ca'tva'vana (LVJ -) has a fimiJar im- 
port j and the fame rule fliould be underftood in regard to the price of a 
commodity purebafed. 

Ik this glofs the third mcafureof the text of Cstva*’vawa (LVII) is 
read ” after the lapfc of a year,” inftcad of, *’ after three fcafon'’.” Con- 
fcqucnily, fiiouldaman, who has received a lom exempt from intereft, go to 
another country before tt be demanded, le fiall foj intereft after the Jepfe of 
one jear (LVil) j but, if lie go to another country without reftoring it after 
it has been demanded, he fafl fay xMcxtd after a lapfc of three months (LI)- 
The word ^d'kitaca " muft figntfy a loan in general, inftcad of a chattel 
lent forufe, for this text (LVII) is mferted after Hating the text frji cifeJ (LI)- 
If one, who remains in his own countt)’, do not pay the debt after a de- 
mand, u bears intereft from the date of the demand ; for the text of Ca- 
TYA'vA'iA (LV) does not fpecify a penod. 

Accoxmsc to this glofs, what is the purport of the text of 
(LVni)? The anfwcr ii, t%vo cafes has c been declared according s* 

JfU 
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** Sto'ps when it doubles the debt;” accumulates no further. Coral,” 
cxprefled in the plural, implies “ and the reft,” by which fhells are in- 
cluded in tkc text ; for HA^fTA declares, that intcreft ceafes when it has 
doubled the principal at the rate of eight panas in t^venty-five purdnas. 

IS a name for rt rtr/iiiM number c/'fticlls). This indudlion is con- 
fident With praiClice, and it is proper, that double the principal be the 
limited accumulation on fhells, fince no fpccial rule has been declared. It 
IS the fame in refpedl of conchs and the likd. 

** Of the produce of fruit j” as cotton and the like, “ Of the produce 
of infefts,” as filk and the like. “ Of the produce of Ihecp as blankets 
and the like. 

The Rctracara. 


LXI. 

MenUj dating gdnerallyj that“intefcft on money receiv^ed at 
once, 7iol month by month, or day by day, as tt tu^hf, muft never 
be more than enough to double the debt, that is, more than 
ihi amount oj the principal paid at the fame time!' adds a fpe- 
cial rule *, — On grain, on fruit, on wool of hair, on beafls 
of burden; lent to be paid tn the fame kind of equal value, 
it muft riot be more than enough to make the debt quin- 
tuple.* 

**GRAI^;” as rice, barley or the like. «* Fruit” (Wj) or any thing 
produced from trees. Here “trees” is merely illuftralive, for “ the pro- 
duce (yajj) of a field” occurs in a text, which will be Cited from Go"- 
TAMA (LXII). “ Wool or hair,” what is afforded by fheep, cowj and the 
like, as Wool, cow-tiils and the like ; a/ appears from the derivation cf tbl 
’isord (Javi) nbaf is firorn 

Thi Retrdcafa, 

What is fliom {Jjyate) is wool or liair (Java^, fuch as wool and other 
hair on the body {I6ran). CuLtu'cXDitATTA. 


* Tat £r^ LsimlUcIi hit brrn altcad/ qaoetd (2CL1II). 


“ Hair.” 


( ”o ) 

ARTICLE II. 

ON THE LIMITS OT INTEREST. 


XIX. 

Gotajia; — T un principrl can vnfy he doubled by length 
of time, after zuhic/i tn<euf ceafes. 

^ That, ^\hJch is Jent ffrayijyatSJ, is f prayv^a J iht pnncipaf. The mo- 
ney lent enn be dojblc'i, that is, can only be doubled, clfe it ^\o^lld be 
ufcicfs to declare, that twice the prtrciptl may be received on account of 
the length of time dapfed, £y the word “ only’’ it is forbidden to receive 
more than twice the principal. Accordingly CiiASDc'swAnv fajs, the 
t.ord ** or ’ in a tstt already quoted from Vjt riiAsrATi {III) is mdciinite, 
and alfo ftggeds a debt doubled or the like *' By length of timcj” 
counting from a period fomewhat Jefs than fufiicicnt to double the princi- 
pal, mtereft ceafes if the debt remain longer due This is meant m a text cited 
from VnTMASPATr (\XVI). Elfc the mention of double five principal in * 
text of lawpropoundmgrightandwrongwould be ufcicfs The text cited 
from UaVi^ta (?»X.X)imakcs this evident , for the verb there ufed fftn* 
Jlba) Hgnifies Jiopt cr “ bears mtereft no longer.” and this intcreft, fufii- 
Cicnt to double the principal, is the higheft iniercft rcccivrable on gcmi, 
and the like, not on gram or the like, for fu'-b limratiea of enterej! ot 
grain and the rejl is oppofed bj a fptcial text, which will be cited. 

CiiAKoE SWAP \ remarks, “ this corcems a loan of valuable things ifl 
general ** by the term *' in general” it is declared, that this text is a gene- 
ral law, It fallows, that fpccial rules ire thereb) oppofed Accordingly 
Misra declares the full rreanng; ** this concerns gems, and the like 
as ordained by Ca'tva'v aha,” 


h\, 

Cat^a'ya'ja;— -F oil gems, pearls, and coral, for gold and 
fiU cr, for clotJi imdc of co^tpji the produce of fruit, erfredi 
olfdk the produce of infefls, or mnd: of zico’ the produce 
of Bleep, the intereft flops when it doubles the debt. 

“Sror* 
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** Stoys -cvheft tt doubles thfe debt,” accumulates no further. Coral," 
cxprcffed m the plural, implies ” and the reft," by which fliclls are in- 
cluded i7i the text , for Ha Rfx a declares, that mtereft ceafes when it has 
doubled the principal at the rate o£ panas in twentj-five 
(Purma is a name for a certain number of G\t\\s). This indmflion is con- 
fiftent With practice , and it is proper, that double the principal be the 
limited accumulation on (hells, fince no fpecial rule has been declared. It 
IS the fame in refpcdl of conchs and the liki. 

'* Of the produce of fruit as cotton and the like. “ Of the produce 
of infedls,” as filk and the like Of the produce of flieep," as blankets 
and the like 

The Retnaesra 


Lxr 

MenUj dating generally, that*‘intefeft on mohey received ai 
once, not month by months or day by day, as it ou^hf, mud never 
be more than enough to double the debt, that tJ, more than 
tht amount oj the principal paid at the fame time,’' adds a Ipe- 
cial rule j — Ok grain, on fruit, on wool or hair, on beads 
of burdeni lent to be paid in the fame kind of equal value. 
It mud riot be more than enough to make the debt quin- 
tuple.* 

“Grain,” as ncc, barley or the like ** Frttit” or any thing 

-produced from trees Here “ trees" is merely illuftrative, for “ the pro- 
duce of a field" occurs in a text, which will be Cited from Gd*- 

TAMA (LXII). “ Wool or hair,” what is afforded by fticep, cows and the 
like, as Wool, cow-f-iils and th* like , as appears from the derivation of tbi 
nrord (lavi) 'that is fliorn {JuystP'S 

The Retrdcard-^ 

WiiAT IS (horn (Aryj/f) is ivool or liair (/ova), fuch as wool and other 
hair on the bod> {/Siran) CoLtu'c^cirATTA. 


" Hair" 
r- 


* T«* firft hemiSitA hai bcca aliuil/ qootrd (JCLlil) 


C II"- ) 

‘*Hair” {l<rva)y any thing to be fliorn except uool; that 

IS, hair on the body (lomari) and the like. 

The VivaJa Cbtnt&Kent 


Wool or hair** [/ava); cowtails and the like. 

The Dipacahea 

“ Wool or hair*’ ^Java^t the fleece of fliccp, the pod of mu/k-deer, 
and the like. 

The Mitacjhara. 

All therefore agree, that the word “ lava is lynonymous with Uman, 
being derived from the fame crude verb [Ju, cut or flicar) But Misra 
thinks, hair other than that of fliecp is meant m the text of Mesu, bc- 
caufc It is oppofed by the text of Ca'tVa % ana (LX) But according to 
the ReinSeara and the reft, this text (LX) concerns cloth alone j it is almoft 
exprefsiy fa/d /<? by Chasde’swara. 

“ Beasts of burden,” employed for tranfport, as horfes and the hkc 
On thefe, the intcreft of the loin mud not exceed the quintuple , with the 
principal it muft not amount to more than quintuple, it can produce no 
more. Tbat the quintuple includes the principal it thus inferred as it is 
declared, that a debt is doubled m fifty months, xnd accumulation then ftops , 
that IS, intercll ccafcs , and confcqucntly the principal is one part, and the 
intcreft another pare, Which united make the double fum; fo, in this caft? 
alfo, b) parity of rcifoning, the principal is one part, and the intcreft four 
parts, which united make the whole quintuple fum Accordmglj , an) fuch 
debtor, who has borrowed gram or horfes xahicJ at a liundrcd pieces of ro- 
rey^ for interejl at the nfc of tuo in the liundrcd, however long the period 
of debt rray te, can only be liable to pay gram and the like amounting /■» 
•ialue to fi\c hundred ^/rcer of morej, and no more 

The Pein^cara 

Here the rate of two in th' hundred is a m-rc example i on a loin ft* 
Jb) a pledge alfo, where the rate of mtcrcfl is an eightieth part of the 

principal 
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principal by the months the mtereft can only double the principal which con- 
lifted of gems, gdd or the like^ and, by parity of rcafomng, it can only 
make the debt quintuple, if it confilled of gram or the like for no other 
limit of intereft is found in the toies of law Vr iiiaspati (XXVI), de- 
claring that the principal is doubled even in the cafe of a loan fecured by a 
pledge, ftates that alone as the limit of mtereft, and it concerns gems, ghld^ 
and the like, for it has the fame import with the text of Ca'tya'yana 
(LX) 

On this it fhould be remarked, fay Tome latv}crs, that the rule regards 
pnefts only , but, if the debtor be of the military or oth“r clafs, intereft mull 
make the debt treble, quadruple, or quintuple, m the order of the claffes 
clfc It would be a great difparity, that intereft payable by a ''Zuira Ihould 
ceafe after tvventy months, and, payable by ^Brahmina, after fifty months 
That is wrong, for no fage has mentioned intereft on gems, gold, or the 
like, more than fufficient to double the principal As intereft on a loan f«<* 
cured by a pledge ftops at the end of fix years and eight months, but, if 
th*re be neither pledge nor furety, at the clofc of fifty months fo, if the 
debtor be of the facerdoul clafs, intereft ftops at the end of fifty months, 
but, if he be of the fervile clafs, at the end of twenty months . there is no 
ttfijujl difparity 

Int£rest on gram or the like makes the debt quintuple m fo much 
time, as* is fufficient for intereft to become equal to four times the debt, 
whether at the rate of an eightieth part and fo forth, if a pledge or the like 
have been given, or at the rate of two m the hundred and fo forth, if there 
be neither pledge nor furety , not m fo much time, as would make other debts 
double clfe, fince the law ordains monthly intereft at the rate of an eight- 
ieth part and fo forth, famethmg Icfs than twice the principal would be 
received on gram or the like, if the period clapfed were one day fiiorf of 
eight months above fix years, but five times the principal would be received 
on gram and the hkc if the eighth month were completed, which would be 
a great difparity Since fifty months and various other periods are not ruled 
unnerfjUy, it is proper to afiirm, that intereft ccafcs at thofc periods rcfpcc- 
Uvcly, when it has rifcn to fo many times the principal 
f . 

LXIt 
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IJi.lI 

Go TAMA . — I NTT REST On milk Or cuids, on ths hair of goats • 
and the hh, on the pioduce of a field, and on bcafts of 
burden, lhall rife no higher than to make the debt quin- 
tuple. 

WiiAT IS produced from cattle (pasSrupajayate) is (pasupaja) the pro- 
duce of cittle fijcli as milk and the like, excepting hoiiever clarified butter 

The Chtniamtm 

In the Ret! acrid a glofs is found, * imik, clarified butter and the like ” 

It IS liable to objedlion ^ for intcrcft making the debt odluple will be decla- 
red for clarified butter 


‘ Hair,” {Idman) , wool , for Amera explains wool, the hair of (heep 
and the like 

** Tub produce of a field fruit produced from a field, as barley, wheat 
plantains, mangos and the like 

The Rt/nJeara 

It is alfo proper to include gram /a gffirral under this term Intereft on 
gram, mahing tlie debt quintuple, is declared hy "M enu and Gotama , hut 
hy Vr fHASPATi It IS declared to mal e the debt quadruple ’ 

LXIII 

YrThaspati — On the piecious metals ot getns the intereft 
may make the debt double, on clothes and inferiour me- 
tals, treble , on gram, quadruple , fo on fruit, beads of 
burden, and wool or hair. 

“ Precious metals, gold nnd filver 

The Retracam 

It is a general cxprefllon comprchendinggems and the bke, for the rule 
coincides with that of Ca tya yan i (LX) Tns 
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The term “ mferiour metals” fignifics aH other mmcrals except gold oi 
filver, namely copper and the reft. 


The Retnacara. 


Exclusive alfoof gems and the like, for otherwifc it -would contradiffc 
Ca tya yam a It IS ordained by this text (LXIII), that in^ereft on gram, 
fruit, hair or wool, and beafts of burden, may make the debt quadruple. 

LXIV. 

Vishnu, cited m \ht Retnacara —On precious metals or 
gemSi the higheft. interefl. ftiall make the debt double j on 
cloth, treble , on gram, quadruple, on flnh^ oSlupk on 
female flaves or cattle, the offspring fiiall be taken as 
intereft. 

On female flaves and the like, and on cattle, fuch as cows, female buf- 
faloes and the like, which th* owner, unable to maintain them, has lent 
to fome perfon that they may be fupported and bear offspring, allowing 
astbe eonfideratianof ihar fupport \h.tfn\\\ of ib' foral ^iiadrifedit or the 
fervice ^ the fetrale Jlavts, and which have rema ned long with him, the 
offspring ftiall be the only mtcccft , that is, no other intereft ftiall be taken 

Chande'sw ara. 


The fe\t ftiould be read, ** on gram treble, on cloth quadruple,’ by 
which the remark of Chandeswara js juftifi‘*d , “Vishnu, Vas'isht’iia 
and Ha'ri'ta declare, that intereft on gram may make the debt treble ” 

Betore the phrafe, " on female flaves and cattle, the offspring Oiall 
be the intereft, ’ “ on fluids oSuple” has b"en omitted by the errour of 
the tranfenber , for it is found m the VtvadA Chmldmeni^ and the fame is 
propounded by Ya'jaianyalcya •* riuids*’ intend fait, [tLou^fj cryf. 
talltzed) and oil and fimilar commodities. 

LXV. 

Ya'jn\a\valcva — The ofEpnuj of female ftaves or cat- 
tle 
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tie Jhall h taken as mtmjl, on fome fluids the higheft 
accumitlahon through intereft may be eight times as much 
as the principal , on clothes, gram, precious metals or gems, 
jt may be in order four times, three times, or tu ice as 
much as the articles lent. 

The offspring of female fiaves orcattle, taken as or 

increafe m its accepted fenfe is not the highcft It^al intereft {paraviavi id- 
dbi), for the term IS explained by authors according to its deri\ati\e fenfe 
increafe in general (from the crude \erb zndh grow) the 
offspring of cattle and of female flaves is the only intereft, it is poTlble, 
that cattle and female flaves fhould be lent by one who is unable to 
maintain th-m, and who w iftics they fJioulJ b^ fiippotted and bear 
offspring 

The Mitaefiara 

'“Su'laeX'ni, m h\s commcntaiy on Yajnyawalcya, fays fince 
there can be no other intereft on female goats and the reft and on female 
flaves and the like, placed as pledges their offspring is the only intereft 
The highcft intereft on oil and the like lent at intereft, being added to the 
prmcipal, makes the debt oiftuplc, and accumulates no further 

Thus, accordmg to fomc opinions, cattle and female flaves are not 
conlTdercd in fuch a cafe as conftitulmg a debt, and it is intimated in 
the glofs cf the Mndcjhara., that they do not conftitute a debt flnee 
they belong to the original mafter alone they do not fall under the 
defcnption of debt Yet if female flaves and the rift be at any time 
accepted as loans by any perfon , then the limit of intereft fhould be 
deemed the fame as on gems geld and the like, for no fpecial rule 
has been delivered 

Cattle is underftood in the f minine gender from the contigu 
ous term * female flaves, ' hence it is is rightly expounded female goats 
and the like and cows and female buf^oes and the like in fadl th' 
term * JIaves' is a general illufiration 


LXVI 
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LXVI. 

Vasisht’ha..' — Gold, filver and gems may be doubled; 
graiif'trebled ; fluids, as fugarjuft exprtjfcd and the like, are 
under the fame lav/ with grain ; and Jo rare flowers, roots, 
and fruit/ what is fold by weight, except gold and the like, 
may make' the debt eight fold. 

'* Fluids;” the juice of fusarcanc and the like: thefc alfo arc frc. 
bled. 

The ReSoacara, 

It Is expounded, juice of fugarcane and the like* becaufc it will be de« 
dared, that oil, fait and ficnthr commodities are incrcafed eight fold, 

“ And flowers, roofs, and fruit;" by the particle **and" the phrafc 5$ 
conntQcd with the word trebled, to which the fenfe of the text reverts : the 
conftruftlon therefore is, fo flowers, roots and fruit are alfo trebled.” 
Ciiande'swara gives a fimilar expofition. In the VivSdj Chintamsni ic is 
obferved, that interefl on the produce of fruit, infedls and flreep, and on 
flowers, roots and fruit, is declared by Catva‘*vana {LXj, and by Va- 
s^isiit’ha (LXVI), to make the debt double, and treble. The paflage at 
large will be quoted from Misra in another place, 

w.eJjglj/.'i* wbat. is. bfJd. in. the. fcalft ^ nanwdy^ 

at the time of fale for the purpofe of determining its quantity : and that is 
camphor and the like. Although gold and the reft be likewife fold by weight, 
yet they cannot be intended by the text, becaufc a fpecial law, limiting ac- 
cumulation to twice the principal* oppolcs that conJlruBion, 

Interest on grain trebles the debt (XLIV 2 ), Grain may be doubled 
at the time of harveft, that Is, when new grain is gathered; it may be dou- 
bled at that fcafon, even within two or three months from the date of the 
Joan. But, if not repaid at the fcafon when new grain is gathered, it is 
trebled, and bears no further intereft. “ So may wool &c.” wool and cot 
ton bear the fame intereft with grain. « Fibres of grafs," or reeds, and grafs 

and 
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ind the reft, may be increafed eight fold m oie year. Such is the fenfe of 
the text (XLIV z). 

> The "Retnacara 

FroT this glofs It fofto vs, that mlcreft on gram trebles the debt 
ConfcQuentlj, Vishnu, Ya'jnyawalcva, Vas'isht’ha and Ha'ri'ta 
propound tb* limit of inteief on giam ct three tines the prmcipii. But this 
contradi<Ss tl s accu nulation ftuted in the tc' ts of mapj figes, three tim*s, 
four times, and five tines the principal ’ 

, On this point Misra faj^, if the price of gram, after the crop is pro- 
duced, have fallen below the price it bore at the tuns «hcn it was lent before 
the barveft, the debt ma} be trebled; if tnc price be more reduced, qua- 
drupled, if ftill more reduced, quintupled, bat, \ hen the price has fallen 
vcryhttlc, the debt is only doablcd and he expounds the text (XLIV a) 
otherwife, as will be mentioned According to this glofs, it appears from 
tl e circumftances mentioned, “ lent before the harveft, and repaid at the time 
of harveft,' that the limits ot mtereft are not Bated in tbt t<xt conf-quent- 
ly, when mtc'cft is received ac the legal rate of an eightieth part and fo forth, 
how far does accumulation extend ? To this q--ftjon there is noanfner. If 
It be afS-med, according to this expofitioo, that int-reft doublmg or trebling 
ihs debt IS eppofed to the rate of an cighti"th and fo forth, then it con- 
tradids the Refnacara, for there mtereft is ftatci at two m the Iiundrcd and 
the like, and it is mconfiftcnt with rcafon to admit a diftlrent rate of mtereft 
upon gram from t&a/^ i.htcb is prffeubed for other arti les. This and other 
objections may be fuggefted. 

Tnc author of the R'tna-'ara rcconcil-s the f-eming inconfiftcncy of fuch 
forms of mtereft by diftimftions rehtue to the good or bad qualities of tha 
bo-Tower, and the differences tim'* and plicc '“Su'lapa'm liolds, that 
the texts fliould be expounded according to the length or ftio-tncfs of the 
period ebpf-d. In tlie liMidj Cbmm/rent fcvcral modes are ftated. 

The opinion, intimated m the Retnaearnt is, thatntcreft on gram doublmS 
the debt at the time of barveft, nmilar lotcrcft on wool and cotton, and 

infereft 
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intcrcft on rejJsi gf'ifs snd the reft mahing the debt ofttlple In ope year, 
concern debtors of mixed chflesj for, ftatiiig the f.rf: iz\X of HA'afTA 
(XXXIV and XLIV i)as intending borrowers of mixed chlTss, the author 
ekes the other text (XLIV fi) prefacing it with the word “ fo clfe, if it 
only concerned the limits of intcreft, it would be incongruous to cite It under 
that etber title. Accordingly, in bis glofs on the text of CATYA'yArtA 
(LX), he expounds '‘produce of fruU" cotton and the like. But intcreft 
trebling the debt is fitted as the limit of Intcreft j for tint coincides u ith the 
text of Vas'isiit'iia (XLVJ). 

It is faici, intcreft cn reeds, graf» and the reft makes tlic debt oftuple at 
the clofe of one year j whit is the accumuUtton on produce af faldst and on 
beafts of burden and the like ? The anfwcr is, when twice the principal is the 
limit of intcreft, there the order ofeUftes is fuppofed: in other circumftanccs, 
the rate of intcreft on produce, on beads of burden and the hke, is different i 
and the rate aflumed is that, which Is propounded byHARfTA for reeds, 
grafs and the reft ; ftnee it is a rule, tint a conftruflion of law, eftablifticd in 
one caft, is alfo applicable to other cafes, unlefs there be a ftiJ^cUnt objeflion. 
As an accumulation raifing the debt eight fold at tlie clofe of one year is de- 
clared to be the limit of ntereft on clarified butter and the reft, fo five fold it 
iie litr.lt on produce, beads of burden and the reft. But, in fail, fince there 
is no law to ferve as authority for fuch an inference, the rate of an eightieth 
part, and Co forth, on produce, bcajlsof burden and the reft, fliould be received 
Cbvn. varji. o£ ojat/vJ. cl.afthv, ax ^s.dUL an fooox 'BxnhmuiAx. and tJoR-CcIL. Such. i& 
the principle of the law. . 

But, in the cafe of Brabmanas and the reft, three times, four times, and 
five times the principal (to be cftabliflicd according to the qualities of the 
debtor), at the fame periods, in which intcreft may accumulate at the rate of 
an eightieth part and fo forth fo as to double the principal which has been 
lent to men of mixed clafles and made payable at the time of harveft, fall un- 
der the defeription of ftipalated intereft, and are therefore immoral. Not 
being ftipulated in a tune of extreme diftrefs, would it not be intcreft which 
need not be paid ? It might be fo; but it urould be paid by the debtor, that 
he may be able to borrow' again. Such is the principle of tbc law. In fail 

having 
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liaving been fettled by many former debtors, jt muA be wwpud, though ho! 
fljpulated jn a time of extreme djAreis , as has b en already mentioned. When 
the borrower himfclf fixes the rate of intcrcft, then only is it required, a^a 
cenditmt that it fliould be ftipulatcd in a time of extreme diftrcfs 

Bot Misra expounds the text of Ha''ri*ta (XLIV 2), fince ** a year 
may fuggeft other periods, fuch as fifty months and the like, if the principal 
ient tn kind be alone confidered, it may be doubled or trebled, or, as Hated by 
other fages, quadrupled or quintupled , the inlereft is regulated by the price 
As an inllance of the variation of intcrcft with the difference of price, he ad- 
duces the text of Menu fXXXlII), and he reads the text of Harita 
(XLIV a) gram may be doubled, “ if the principal ir/jw he confidired* (muR) 
infiead of grain may be doubled at the time of harveft (tide) 

On this fome remark, that with all dbton gram is doubled at the time of 
harvcH, that is, when new gram is gathered , by this fpecial rule the rate of 
fift eightieth part and Co forth ts barred but intereil for one or two monthi 
muft be regulated by proportionate fubdiufions and the higbeft mtereft 
makes the debt three fold Such is Ha r i t a s meaning , and the apparent 
contradiftion to the texts of other fjges muft be reconciled as before ** So 
wool and cotton , mtereft on thefe alfo doubles the principal, and precludes 
the rate of an eightieth part and fo forth To the qu“ftion, when doer the 
pnrtapaf drtrmf the fsge oepJtcs ” ea ciTo f'osr He fabjams fthr 

limits of mtereft on grafs, reeds and the like, ** but grafs Ac, may be in- 
creaftd eight fold ” 

That is not accurate , for men of the romm-rcial clafs and the like would 
be liable to repay gram doubled at the time of harv'-ft Thus were fuch 
the rule, a m“rcantile man, borrow mg gram m the month of AJhadha to 
the quantity of a hundred tboufind for the purpofes of commerce, 
would be fubjcift to commercial lofs by repaying tw ice the gram borrowed j 
which IS contrary to reafon But there is no objection to the rule, fo far as 
It concerns men of mixed cUff s not qualified for trade, although unable to 
fuhfift by other modes To eftablifti a different rate of mtereft on grain, wool 
and cotton from that prefcribed on all other articles, is contr-ry to reafon 

Accord ngly 
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Accordingly thisglofs is ftatcd in the Re/aacara on the text of Menu (LXl)j 
** any fach debtor, who has borrowed grain or horfes, valued at a hundred 
pieces of money, on intereft at the rate of two in the hundred,, &c.” At 
the time of harveft, grain, wool and cotton is doubled ; at the expiration of 
a year, it is only trebled. By the particle “only” the rate of an eightieth 
part and the like is prohibited. But grafs and the reft may be increafed 
eight fold. Although the limits of intereft, extending to four and five times 
the principal, might be reconciled in the lame mode, by expounding the text 
as relating to debtors of mixed claffss only, and by diftinguilhing moral and 
immoral exaftions ; j’et, not hat ing been ftated by any author, this cannot be 
admitted. 

It muft, however, be examined how the limits can be regulated on the 
cheapnefs ordearnefs of grain. This dilHculty is fius reconciled; lince it is 
fhown by the particle “only,” in the tcxtofHARrrA (“or trebled only," 
XLIV a), that the natural Iimitof intereft is the accumulation which trebles 
the principal ; and fince an accumulation raifing the debt to four or five times 
the principal is fubordlnate thereto; a debt is quadrupled and quintupled in 
that period only, which Ihould naturally treble the debt : for, whatever were 
the value of the grain lent, three times that value is due at the period of re- 
payment*. if thrice the quantity of grain be Juffaent, the grain is trebled; 
elfe, it is quadrupled: Ihould that alfo be infuiScient, it is quintupled ,* but 
if this again be infufficient. Menu forbids any further demand (LXI). Even 
though three times the value could be liquidated with twice the quantity of 
grain inconfequence of a grcat.3dvance in price, double the quantity of grain 
fliould not he paid ; for no law authorizes this reduhlion. 

The qualities of the debtor ftiould be underftood of his adherence to his 
own regular mode of fubfiftence, his adherence to the inodes of fubfiftencc au- 
thorized in times of diftrcfs, his folloivmg the diflates of his own ferverfe will, 
and fo forth. According to the glofs delivered in the Dipacalica, the accu- 
mulation depends on the length or fhortnefs of the period elapfed ; if the pe- 
riod be fufficient to treble the debt, .it is trebled j if the period, in which a 
debt is increafed four fold, be complete, it is quadrupled ; if the period be 
fufficient to make the debt quintuple, it is quintupled. Tb this very rule of 
^ g adjuftment 
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adjiiftmcnt the alJudcs jofuggeflmg diibnitions according to the 

difference of time Although there be no giofs of authors on the texts of 
hgtsjulljev^laintpg ihratiju^inent^ ixi^ccnw Tdvj be d^a^Yn by the wife, 
through a fimple c5*crtion of their own intcllc^ 

A RUjLi: of adjuflment may be formed on circumiianccs of particular dlf- 
trefs alfedling tlie debtor, or on the circumflance of general d«rth 

The Mitacjhat&, 

To this It may he obje€lcd when are ihofe limits of mtereft to be admit- 
ted according to this opinion ^ Whether all thefc modes fandioned by ve- 
r) learned authors, fliould be received, or which Ihould be fclcfled, the 
■wife themfclves mufl: determine 

Tiic feafon of gathering new gram muft he extended to wool But m 
fa\S intereft on grain doubling the principal <at the time of harveft appeari 
to be mer*ly flipulated intcrcfl , for it has b«n llated by Chande’sw’aRA 
when treating of rtipulatcd mtereft This has been already noticed Ac- 
cumulation of intereft raifin^ the principal three fold, four fold or five fold, 
which arc in the nature of limits intereft. muft be regulated on the dif- 
ference of countries In this province the rales of an eightieth part and 
fo forth occur not in pnSicc on loans of other things than filvcr coins and 
the like, but intereft on gram and ihc reft, firnilar to the ftipulated in- 
tcreftdtfciibed by Harita, occurs m praUice In fuch cafes, when the 
debt has long renjain-d due., thrice the value is,fomctimes, and in Tome pla- 
ces, adjudged by arbitrators We think th® of Na reda (XLV), as 
erpounded in the Rrinacara fufficicnt autl|Ority to maintain local ufiges 

Some think it a fimple conftrudlion, that the creditor fliould receive his 
principnl doubled, trebled, quadrupled, or quintupled, m the order of the 
claffes, from Brdhni mas and the reft This conftrudtion is almoft hftralljf 
ftated in the Vivada Cbiniamtm It would be \atn to offer more numerous 
interpretations of the text 

Ik rcfpecl of cbth, Ca tva yava ordam^t ^hat intereft llwll make the 

debt 
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debt double, Vrhiaspati. treble, Yajnyaw alcva, qu-idruplc The 
feeming contraduflion ihould be reconciled, as in the cafe of gram 

Lxvir 

Vrihaspati — On pot-herbs the intcre [I may make the debt 
quintuple ; on feeds, and fugarcane, fe^tuple , on fait, oil, 
and fpints, oftuple , 

, So on molaffes and honey, if the things lent have remained 
during a long period. 

*• Seeds P feed of corn and the like on that and on fugarcane, 
tuple Intcrcft may make the debt ofluple, if the things lent have re- 
mained for a long period , that i«, for fuch a period as duly mcrcafcs the 
debt eight fold. 


LXVIII 

Ca'’tya'va»"a — For ail forts of oil and fpintuous liquors, 
for meafures of clarified butter, for molalles and fait, the 
intereft is held legal, though, wi'A the piinctpal^ the debt 
be made o£luple 


LXIX 

Vrihaspati ■ — For grafs, wood, bricks, thread, and fub- 
ftances from which wine or fpints are extra6led, for leaves, 
bones, ivory or JJisUSf and leather, for weapons, common 
flowers and fruits, no intereft is ordained without agree- 
ments 


“ Substances, from which wme or fpints arc extrafled,’ alluding 
tos. fubftance, from which an in-briating liquor is drawn, and ^vhichis 
commonly named cuth ‘Bones,’ teeth, conchs and the like “ Lea- 
ther, the hide of the black anielopc and the like Weapons arms 
The apparent contradnaion to the intereft fpecially ordained on flowers and 
fruits IS rcconciUd Vj ruppufing rare Bownrs and frmts „ 


. 
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nnd common flowers and fruits in the other. To this glofs the Reinacara 
fubjoins the following text ^ 

LXX 

Vishnu — On fubftances from which wine or fpints arc 
made, on ,cotton-thread, on leather, armour, weapons, 
bricks, or charcoal, which are not liable to lofs, the inter- 
ejl may make the debt double. 

Thcre the mention of conchs fuppolcs the countries in which thcj 
are common and the fame obiervation may be made on other fubflances 
Since the text of Vasisht’ka (LXVI) propounds intercft fpccially ordain- 
ed and trebling the debt, whence arifcs an apparent contradidlion, therefore 
the commentator, on the grounds of this text, bolds, thatintcrcft accrues on rare 
fruits and flow ers, fuch as nutmegs and cloves, which are meant in the rule of 
Vishnu , but noneon common fruits and flowers, which fall under the gene- 
ral d*fcnp*ion of " grafs and the like Oncotton,as in the text of Ca'tva- 
yANA(LX),Jntercflmakcs the debt double, but according toHA'Ai'T vitmsy 
treble the debt this is connefled with the difference of borroi rs , or may 
be regulated on the commonn^fl. or rarity of the thing, and on the diflcrcnt 
forts of cotton, in the fame manner with fntereji on gram, or tn pnpsrti^n ts 
rijk “ Which arc not liable to lofs, on which, when lent, intcrefl; doub- 
ling the principal is uoi frohaily loft 

But MisRA^'citmg the text of Vr iiiaspati (LXIX), adds, ** this is 
intended to forbid mtereft not agreed on, but intercft on i&ejc arfi h may 
be promifed througli theexigency of affairs accordingly CX’TyX^yAAAand 
Vas isht’ha (LX and LXVI) propound intercft doubling and trebling the 
debt ” It IS thereby intimated, that on other articles, if it be not fpeciiHy 
declared when ihc debt is contra^lcd, cither that it bears intercft or is free 
of mtereft, the creditor cannot afterwards rccci\c intercft 

Biiaiape'va reads bran or chaff, mftcad of iJIfjca, bricks, and 
inftead of c/rt^u, a fubftance from which wine or fpints arc cxtrafleci, he 
reads at /at which be explains dirt, ir-anng cow durfg and the hkc 


Here 
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HcRt both opinions (MisRA*sand Ci!ANDirs\v*\RA‘sl feem right: thus, 
if imercft liavc been promifed on any thing l:ouc^cr common, it fliould be 
p:idj and interefl on rare things, even though not cxprcAIy promifed, 
(hould be paid, for they are fitnilartogems.gtf'*/ and (he like. Both induc- 
tions are confiftcnt t\ith rcafon. Where micreft accrues, becaufe the arti- 
cles arc acknowledged fcarcc, on dotes, f^ni cauncs, conchs, rhinoceros’ 
horn, Bones of great tirtuc and price, vitreous fubilances and the like, the 
limits of intereft mnft either be taken at three times the debt or the like. 
Under the texts oFVas'^isht’ha and others (LXVI &c.), or at twice the 
debt, under the general texts of Go'tama and others (LIK &c.). 

“ Of imcrell on loans this is the univerfal and higheft rule &c.” (XLV) j 
this rate of an eightieth part and fo forth is univerfal, for it is prefenbed b/ 
the law. 

The RetKacara, 

And the fubjed of limited intereft is confidered in codes of law. But 
the rate cuftomety in the country may be difiercntj that is, may be contrary 
to the univerfal rate. The fage dcfciibcs cuftomary rates (XLV 2 ) } “ coun- 
try” js there a mere inftance, fuggefting ufage founded on feafons, on differ- 
ence of clafs and fo forth. “ Double, treble” and the like are mere exam- 
ples j more or lefs is therefore comprehended in the text. This text is ac- 
cordingly cited as authority to prove fpecial intereft payable by debtors of 
mixed clafTcs as ftated in ihe Reindcara. In fomc provinces the principal 
IS cither repaid with intereft amounting to lialf the principal, or is doubled, 
m others tbe vfual intereft is diferent. 
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months* tlfe ftipuUted intereft ^nd the like would not exceed the rate pre- 
fcribed b) hw ? Intereft on a debt fccurcJ by a pledge is declared to run 
fix years and eight months, b-ciuQ; the principal may be doubled in that 
time^, o/j the ahoJ* fuppojition, a loan, for which neither pledge nor furety 
had been rcceucd, would alfo bear in*eretl for the fimc period, and Cages 
would hold, that it might be trebled or quadrupled for wlnt purpofe then 
has It been declared, tint interell ceafes after fifty months. Confequcntly, 
no particular period is fi\cd for the ceflation of intercA, fince fifty months 
and eighty months would be mutuilly contradnftory but on fitch and ftich 
fubfianecs lent, fucii and fiich accumulation of intercfi is limited. Thus the 
whole /atj is confifient. 

Again; if a debt ha\e been contrafted on a pledge given, and by the 
cifual lofs of the pledge the debt become uiifeetired by pledge or fureiy, in 
that cafe alfo inicreft fhould be taken fo long as twice the principal hate 
not been receued bj th-" creditor , but, after that has been received, intcrefi 
ccifes. It IS evident, that fiipuHtcd intereft and the reft ma) exceed the 
intereft allowed by Uw, if the debt be difchargcd, tn tie cafe prepfti, 
within fi'ttcen months 


AR ricix 
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ARTICLE III. 


ON DEBTS BEARING NO INTEREST. 

L\XI. 

Nareda* — A COMMODITY, the price of a commodtCj^j \s'ages, 
a depofit and l/ic like, a fine to the hing^ a thing clandef- 
tinely taken xvithont a defyn to Jleal a thing idlv pro- 
mifed, and a fiake pla) ed for, carry no intereft before de- 
mand without a fpecial agreement. 

The text IS read panya rCclyam. the prtce of a commodity fold but Si 
Commodity purchafed^t/zd notrecaveJ falls under th" d-feriptiyn of a depolit 
On the other reading, fanyani mu/yam. the ftnf. is, a commodity fold Sue 
nst delivered, and the price of a commodity purcbjfed bui not received Thus, 
if a thing fold happen to remain with the fieft owner, it carries no mtereft 
without a rp"cial agre-ment “ AVages , hire, “ A depofit,” a bail- 
ment. Interefl after fi't months on the price of a commoditj, and on a 
depofit not delnercd after a demand (LVI), has been alread) declared, 
therefore intereft is only prohibited before a demand. More on this fubjedt 
fhould be dated in the chapter on depofits 

ia."rrKEj 'luOn'a^’hreS'r^nfli'aTurfccnnnn'inrfi ‘hn; -rdli *'• H “ining 
chndeftincly taken, ' obiam-d by fraud or the like 

The Retnacara 

Fon mftance, one has received mone) From another, pretending that he 
will deliver him from fom** prefent or future danger of oppreflton 
by the prmce, but afcerivards, the condition b'-ing broken cither by 
non performance of his undertaking or b-caaf* the dinger was merely prg. 
tended, and repayment of the mon-y being therefore required, it nggj 
not be paid with intereft Again, a hun Ired pieces of money have 
been extorted by fome rogu-, threatening a man of fubfiance to accufe 
him of a crime before the prince or his kindred, unlefs he give him a hu 

Qred 
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Some pcrfon, having fold a thing, tells the purchafer, “ let this jour 
proper!) benloan tome, I uiH pay intcreft for jt ” Or an indigent pcr- 
fon, emplojing a fersant on ncccflar} vvcik, bnt unable to pay his vvages, 
tells him, “ I will borrow monej elfcnhere and pay tliy mges, or J-t 
them b*/pr^or;jf, and I will pay thy wages with intercft ” In fneh cafes of 
pofituc agreement, there may be intcrcft promifcd on a commodity fold, on 
wages and the rcil and then onl) n intercft due Bur, if thercbeno fucli 
agreement for irt^reft, this lc\t is intended to forbid intcreft in that 
cafe. 

jft: Ir any thing be gn en by fome pcrfon to another as a loan, as a com- 
phmtnt'Wy prtfent and th- like, or as ^ gift on a religious conGdcrihon, 
and by rcafbn of the donee’s abf nee it be committed to another, and Jong 
after received by the donee, u feems to befimiUr to a depofit do-s, or does 
It not bear intcrcfl while r-matning m tl e hands of the intermediate perfon ? 
This is one doubt iey&ro/e/rd odly In tU caf faU uithout 

vu.tfr/l p the bu) er is jufiified 1 j producing the feller, and the owner reco- 
vers hu property (Book II, Chapter H, V XXIX) when the owner reco- 
V ers his property after the laple of a long period, m uft, or muft not, intereft 
be paid? This IS a fcconJ doubt tcAif-6 OTig-6/ proyjo/fi/ jdly Somemo- 
ney Ins been obtained for the king or his officer, from fome pcrfon accufed of 
a crime, afterwards, the accufation being difprovcd, the money muft be 
refunded by the king or his officer, or, if it be true in forenfick pradticc, 
that It (hould be made good by the accufer, mull, or muft. not, intercR be paid 
thereon ? 1 his is a third doubt, uheh night be propofei 

On the firft doubt, 


LXXII. 

Samverta*' — There fliall be no intereft on the property 
of women lent amicably by them to their kinfmeUj nor on in- 
tereft itfelf, nor on a depofit, nor on any thing fo commit- 
ted in trujiy nor on a fum which is dubious or unliqui- 
dated, nor on a fum due by a furety, unlefs it be mutually 
ftipulated. ’ 

f-OMMlTTED 
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Committed';” placed with an intermediate perfon. 

''Su'lapa'ni in the Dtpaculica. 

■ This text is found in the treatife of Ya'jnyawalcya, but its inferticn 
there is not approved by'‘StrLAPA'«i and others, 

** On a depofit fo committed;** or Jo remaining •with the depofitary : not 
detained after a demand, ' 

The Retndcarc. 


Thus, a thing committed to an intermediate perfon is merely a fort of 
depofit? and “ committed’* is an epithet of depofit; elfe, the circumftancc 
of its not being detained after a demand would be unmeaning, fince inicreft 
is not ordained on a thing committed in truj^ after the lapfe of fix months? 
but even on a thing fo committed, and not refiored on demand, interefi 
accrues, after a demand, at the expiration of fix months. But, if the word 
depofit be there taken in a general fen/e, it is proper to do the fame alfoin 
the prefent inftance {that it^ aikvo intereft after the lapfe of Jx months^ if tht 
thing have been demanded). 

But hov/ can intcrefl be allowed in that cafe after the lapfc of fix 
'months, according io the interpretation of'^Su I/APa'ni ? It is anfwefcd, 
the word “and” in the text of Catyayawa (LVI n) connefts the 
fence with what is not mentioned. . More on this fubjcdl we IhaW'dcIivcr 
in the chapter on depofits. ‘ 

** On the property of women,” as deferibed of fix ibris : on fucb'fre- 
perty taken by their hufkands or other proteQors, there fiiall be no intereft. 

The Retndcata, 

Here “ protedlor ” is a gei^cral term comprehending Tons and the reft* 
Ca tya'yana propounds a diftmflion. 

Lxxiir. 

Ca'tya'yana; — Neither the hu[band,nor the Ton, nor the 

father, 
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father, nor the brothers, have power to ufe or to alien the 
legal property of women. 

2. If any one of them Ihall confume the property of a 
woman againft her confcnt, he Ihall be compelled to pay 
its value with intereft to her, and Ihall alfo pay a fine to the 
king. 

3. But, if he confume it with her aifent, after an amicable 
tranfaftion, he fhall pay the principal only, when he has 
wealth enough to rellore it.* * 

By the cxpreflion, “ againft her confcnt,” or forcibly, unatnicable tran- 
faflions art fuggefted s eonfequently, Ihould he confume her property not 
amicably lent to him, intereft muft necelTarjly be paid; but there is ro 
intereft on the property of a woman amicably lent ro a hrfman. The text 
of Samverta muft be applied to that cafe only. From the term {pro- 
(edlor) ufed in the Retnacara^ u appeartt that intereft muft only be paid 
by others than her hufljand, her fon, her father, or her brother. For in 
the third verfe of Ca‘’tya''yana an agent muft be fought for the of 

confuming her property after an amicable tranfaftion, and that agent oc- 
curs in the preceding verfe (LXXIII a), *' any one of them.” A daughter^ 
a mother and a fifter are entitled to borrow the fcveral property of a woman 
on amicable terms, without intereft; for the affinity is the fame, the con- 
Jtderations of duty the fame, and natural affeflion the fame. But intereft 
muft be paid by the hufband's father or mother. Yet, what objedlion 
there could be to place the father-in-law and the reft on the fame footing 
with a brother, muft be determined by the wile. 

On this fubjedl fome affirm, that the phrafe, ** neither the father nor the 
brother,” intends the father’s lineage generally ; “ neither the hulband nor 
the fon,” intends the huiband’s lineage generally ; and the fame fhould be 
argued in refpeft of the mother’s family. When it has been exprefsiy de- 
clared by tbe woman, at the time the loan was made, that no intereft ftiould 
* Eool. V, Ci»pter IX. ' - 


be 
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b p^id, in tliat cafe none need be paid b> anj perfon Tlie phnil, ** i^hen 
he has wealth eioiigh to reftorc it,’ ntim-te-* that the property of a vo- 
man, borroued by a kinfman in\oUed in di'lrcf*, muft onlj be paid when 
he IS relieaed from diHrefs. 

The t'rm “ property of women,” in the text of Samvert a abo\c cit- 
ed (LXXII) Ins been already expounded He proceeds^ “ nor on intcreft ’ 
1 ere alfo the circumftance fiippofed in the cafe of a depofitmuft be under- 
flood, ** not detained after a demand , * for it is declared, that the balance 
of intcrcfl be-TS intcreft (LVI 2 ) But this can only be claimed after the 
principal has been difcharged-^ Accordingly Bhavadbva fays, “ the ba- 
lance of intcreft on a fum paid 

Iv the fccond doubt propofed, js it queftioned whether intcreft flialJ be 
paid for fo long a peno 1 as the thing remained in the ihicrspofTcfilon, with 
orwibout the knowicdgeof the owner, before it was adjudged , or wlie- 
ther It fhail be paid for the p-riod, during which the thing remains unreftored 
through the wjJcs of the thief aftcfiheouner’i property his been adjudged in 
ajudicialprocccdingorthehke? As totheflrftfuppofilion, it is providtdin 
thetextof Samverta (.LXXII), ** nor on a fum whicii is du- 
bious or 1 nh^uidated, nor on a fum due by a furcty, unlcfs it be mutuall) fti- 
pulafcd ” 

“ A SUM, which is dubious or unliquidated of vvhicb it was flrft quef- 
tioned whether it were due or not on fucb a fim, even (hough fubfequent- 
Jy adjudged to be due, th*rc i> no intcreft 

The Retnacara 

But, if It fa" adjuJg" I to have b"en ongmil!) not due, of courfe there 
can be no inlerc'l, for ib* grei er includes t^e lefs, as the ftaff tr impure, j/*tt 
can defile the bread. 

In fjQ the cooft uflioa of the rexr (Book 11, Cltapter II, v XXIX) 
gives this ferfe, “ ihc bu)cr is juftified bj producing the feller, and the 
bis prop-rty by the prodi Ttion of tlic feller *' Before t1 c 

fdH 


owner recovers 
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feller or thief be produced, the owners property is not rc\ivcd. According- 
ly RAGn\3NANDAN\, in thc PrS)j/c&if!a tjfu J, fi)S, “ the ov.ner. of pro- 
perly lofl.” If his property iuh/ified at tliattin'calfo, tlie glofs, *' owner of 
loft property,” uould be irrclov'ant. If a ftolcn bull be fold to a Yavana, 
and caftrated by him or thelihe, expiation mull be performed tk: o-jun- 
e/ on account of fonic negligence o^pou /’ ly fer tbt iohlcry. 

Tuc produflion of the feller is proof, \s*hich juftifics the bin er by ef- 
tabhfh'mg the falc : the owner recovers Ins property by ibc detefljon of the 
theft. Tlius tlic buyer is juflificil by prnhics ij the feller for proof of the 
falej and the owner r'covcrs his propern hy proof of the theft. Ilcrcc 
ihe owner has not property, even while the ciufe Is pending. Or, if 
the text b? explained, “ from him, by whom tlic thing w'as fold, the own- 
er recovers his property, the king receives a fiiu% .and the b ijcr receives tlie 
price,” fliU ilie owner’s property is only tcMvcd on tiic rcftoration of the 
thing by the thief or other perfon j .nnd it is only reftored .ifer tlic jii lici- 
al proceeding. Accordingly it is declared by a teat, of lh<: V/Jl f u dLerm 
tiCttera (Book II, CUiptcr U, v. XXXII), that theft creates property: 
hence, if fuch property be lent, the robber may receive intereft ; and fomc 
benefit may arife from fuch JI0U.1 goods applied to religious iifes. 

Va'cuespati Euatt \ciiA r.YA admits the robber s property in ftoU 
en goods. According to his opinion the import of SvMVCP.rA’s ev- 
prefljon, “ what is dubious,” is thus Ifated ; aman, requclfcdbyanotlicr 
to give him a fiber coin, and thinking that he aiks it as a loan, gives the 
money by way of loan ; but he, who receives it, entertains a doubt, “ I 
have done him a benefit; he is a friend and is rich; does he give me this 
money for confumption, or docs he lend it to me?” The matter beiog 
afterwards contefted, intereft, even though it be adjudged to be paj-able, 
need not be paid for the period preceding that adjudication. 

Some hold, that by faying “ the owner recovers h»s property,” his 
owncrfliip is fully eftablifticd. The glofs, ** owner of loft property,” is 
intended to indicate the former owner, asa folution of the doubt, wlieiher 
ownerfliip was then vefteil m the buyer.'or in the former owner; it fign^- 
Kk 
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fics him, \vIiofc property was miffing, who ditl not exuiftly know vherd 
his chattel was Ifa ftolen bull be caftrated or the lik*, the owner muft 
perform penance (o expiate his want of iufKcicnt care Accordingly in the 
Prayschitta Viveca, after defcnbing as theft the a£l of one, who refolvcs to 
difpofc at his pleaHirc of what he well knows to bs the property of mother 
'■StrL\PA’Ni fajs a robber has not property in flolcn goods H nee a falc 
made by liim b“ing a fale without ownc/lhip isintpho, and Ya^jvya- 
walcya's expreffion, * the owner rccovPW his propertj/* is accurate 

Ov. Cttowi taCe xVic ^ttowA At>w\)\ 

Um^) itisfud, there can be no opportunity for fraudulent detention, 
fiDce ihe king iirmediatcl) compels reftoraticn of the chattel Bui, ifa 
long period clapfe in confcquence of inabiht} r« enforce the demand, or 
ihelikc, then, fmeethe man IS goiliy of an offence, and the cafe is not 
fpecificd under the title of prohibited intercfl* tlicrcforc ;nt*rc/l muft b* 

paid, and fince ro particularpcriod IS dirc^lcd under the head of intcrell 

without a fpecial agreement, it ts proper, tint mtercH fhould commence from 
the dale of tlie demand. This miglit be further difcufTci und-r the title 
of theft 

•' * Nor aii^ ii/rr^ on a film due b} a furct)'* (LXXIf) , 

JwrtuJh p the aft of a furet) is furctifliip, a# 'he aft of a thief is theft and 
ihat cJ7 cf a fmety is an undertaking for the P^) ment cf a debt Thus, if a 
debtor die or be reduced to the wttnon poxcr*y» the debt, with the intercfl 
vdvehhti accru'd mull be paid by the furciy In that cafe the whole 
amount of principal and inter ft due by th® original debtor is the iime 
witli the principal due b) the fureij , for cannot be folcly liable for th* 
original debt The text of Sams crTA refol'cs the doubt, whether th« 
furcty muft give further inccrcft Ifhcdela^ pajmen* 

L\MV. 

Ca'tyayana — \o intcrefl is cvef dut on leather, on 
Jlraxo or produce, on pale wine, on a flake played for, on 
the price of commodiucs, on a womans fee, nor on what 
IS due on account of furcti/liip. 
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“ On leather” jntereft is only forbidden without a fpeclal agreement ; 
or on common Icatherr for the rule of Vishnu (LXX) ordains intereft on 
leather, making the debt double. ** Straw or produce" (Jafya)} the items of 
corn. In refpc(5l to this alfo the ruleis fimilar. Pale wine” (/y&va J j a 
particular fort of wine, intcreft on wine cr fpirituous liquors has been pro- 
pounded by Ca^tya^vana and Vrihaspati ( LXVUI and LXVII) : al- 
though this might be reftrifted to other kinds of inebriating liquors 
except pale wine (q/avet)^ yet as the word “ all” in' the text of Ca- 
TyaVana (LXVIIIJ muft be extended to fpintuous liquors, inter- 
eft on all forts of inebriating liquors, pale wine and the reft, is thereby 
fuggefted. Hence the adjuflmeni muftbe the fame as in the cafe of leather. 

** A woman’s feej” a nuptial gift payable on an '^ Afura , marriage and fo 
forth ; a gratuity payable to a courtefan or the like falls under the deferip* 
tion of things given on a falle tr mmral conftderaiion, as flated by Na- 
REDA (LXXI). •' What IS due on account of furctinup;” whst is be- 
come due from a bondfman on account of his furetifhip. 

It is here implied, that no intcreft is due on leather and the reft with- 
out a Ipecial agreement. * • . ^ 

The Retndcarc. 


The ufe of this refervation, “without a fpccial agreement,** has been 
explained in refpeft of leather, ftraw or produce, and pale uine. In ref- 
pedl of a ftake played for, the price of a commodity, and a woman's fee, 
it IS founded on the coincidence of the text of Na reoa (LXXI) ; and in 
Tcfpefl of what is due on account of futcttlbip, on its coincidence with the 
-text of Samverta (LXXII), “nor ary tntereji on afum due by a furcty, 
unlcfs It be mutually ftipulatcd," Here the inferible lenfo is, that com- 
mon leather and the reft, on which intcreft had not been ftipulatcd, do not, 
like depofits and the reft, carry intcreft, caen though withheld after a de- 
mand. 

Ca'tya'yana and Samverta (LXXIV and LXXU) prohibit intcreft 
generally on a fiim due by a furety j if a debtor die, Jiis Ibrcj, 

-fore 



CoNSEQjJENTLY, if the debtor wilfaes to pay no further intercft, he muft 
place in the bands of a third perfon the debt tendered by him and refufed by 
the creditor j unicfs it he fo depoGted with a third perfon, « carries intercft. 
Accordingly Chandeswara cites the textof Yajnyawalcya with this 
remark, ** a debt not received from a debtor tendering it carries no intercft/ 
on this fubjedt the fage declares a provijional condition here the condition 
is, that the fum be depofited with a third perfon. In the text of Vya'sa 
alfo (LXXV) concerning a debt not received from a debtor tendering it, a 
bailment to a third perfon muft be underftood % for it has the fame import 
Yith the text of Ya'jxyawalcya. 

LXXVII. 

VisHMU : — Property lent bears no further intereft after it has 
been tendered, but refufed by the creditor. 

Herb alfo the convluion, that it be depofited with a third perfon, fhould 
be undeeftood : and it muft be admitted by the followers of Ciiandebwa- 
RA, that this concerns a debt contraflcd for nofpetifick peiiod; clfethc li- 
mitation, “ let no lender receive intcrell beyond the year” (XLl), would 
bs irrelevant to the eafet fuppofed by It fhould not be af- 

firmed, that the text may be thus applied, ” receiving the principal with- 
in the period, let him take intercft to the end of the period flipulafed.*’ If 
no intercft be received even though the debt remain, it is an ill conftruiftion, 
that intercft can be received nlien no debt is due. According to other opi- 
nions, the fame rule fiiould be underftood even in the cafe of a Joan for a 
fpccifick period. A diftiniiion, howexer, will be mentioned in refpcfl of 
loans for a fpccilick period ftcured by a pledge. 

'* Part of a loan remaining in the hands of the creditor” (LXXV) ; the 
term is expounded in the Hetndeara, what is under the influence of the cre- 
ditor. This glofs may alfo be explained in the form of appofition called 
habubribi; that, of which the creditor is influenced. A creditor is influen- 
ced by the humble foh'citations of the debtori thus, if a creditor, influen- 
ced by great fubmiflion and the like, fjy, •• hencefonvard I will cxaQ no 
inicrtft." tlicn the debt carries no intercft. It is the fame if the appofition 
be in the fomr called taliumjii:. 


LI 
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♦' A FINE " (LXXV) , a fuch as ibe highcfl amferccmeot ond tlic 
TcR Although paid after long dcia) , it canies no intercft, 

** A M/FTj \L gift** (LXXV), -nhich k promifcd, or undertaken to be 
paid The srj 

The commentator confiders "promifcd” as an epithet of "nuptial gift*' 

*' A SUPTIAL gift f* money due on account of marriage “Afumpro. 
mifcd,” undertaken to be paid and tins concerns a thing guen on a falfc 
er mfrojal confi Icralion For it is cafy to fiippofc the fim* g ounds for this 
and for the text of Naheda, which lias that import (LWl) 

The Cbirljr'nt* 
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the ufc of a pledge to be kept only, fuch afe a copper caldron and the 
Jike. If a pledge for cuftody only be ufcd a fingle day, mufi intcreft be paid or 
tiot? The anfvver to this queftion is, it docs not follow from the text, that 
intercft need not be paid, if the pledge be ufed even a fingle day j foe that 
would be inconfiflcnt with rcafon; and there is no difficulty in explaining 
the text, “ by fuch ufe of a pledge as is equivalent to the whole intereft/* 
Confequently the proportion of intcreft ffiould be fettled after deducing a 
fumequWalent to the ufe of the pledge. This anfwer may be given. 

Such b^i^g the cafe, if the ufe of the pledge be more than 'ei^ual to tht 
principal and intereft, would not the principal be forfeited? It may befo: 
and Y a'jnvawalcya accordingly fays, ** the pledge mull bereleafed on 
Ihc double fum beingpaid, or having been received from the ufe of a pledge’* 
(KLVI). Elfe, face Visiitiu propounds the forfeiture of intcreft only by 
the ufe of a pledge, the principal mufli be paid. With fo much as has been 
rtccived, according to the \alue fettled by arbitrators for the hire of the 
pledge, fuch as the price of milk or the like, or the wafte of copper vefiels 
and fo forth, the intcreft is in the firft inftance difeharged; if there bean 
cxcefs, It js applicable to the liquidation of the principal. This form of 
adjuftment fhould be obferved m the prefent cafe. 

The moderns fo expound the law. But the Miiarjharu ftates, that by 
the ufe of a pledge, however inconfiderable, intcreft is -forfeited, however 
great, becaufe the pledges has violated the terms of the agreement. The 
queftion on the difference of tbcfc two opinions muft be determined accord- 
ing to rcafon. 

Some money has been intrufled by one man to another, and is delivered 
by the depofuary, with or w itUout the confent of the owrver, to another 
perfon, by way of loan j in that cafe to whom docs intcreft accrue j to the 
depolitar5% or to the owner? This queftion will be difcuffcd in the chap- 
ter on depofits ; but it may be here examined, ^shat is the rule when the 
depoCtary himfclf ufes the money as a loan. 

Is it ufed as a loan with, or without, the affent of the owner ? If nfed 

without 
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Mthout his nffent, wis it ilohe on the prefumption of aflcnt, or without 
fuch prefumption ? The firft cafe occurs in the following inffancc , a thing 
IMS firfl depofiled with fome p'^rfon * afterwards the depofitary, needing a 
loan for the fiipport of his family* a(ks the loan of the depofitor In that 
cafe the loan authorized by him is alone valid , for, m companfon with a 
loan a bailment, confiftmg m an agre m nt for cuftodjr only, is a weaker con- 
trafl This may be explained when examining the comparative force of civil 
contradls Hence ijinct the loan prevails over the depojit) the principal muft be 
repaid with intcrcd, unlefs there be a fpccial agreement to cvemptit from in- 
tereft The fecond cafe occurs when fiich a depofitary needing a loan, and 
confidently prefuming on the tacit affentof the o%vner, cither on account of 
his indolence or his remote abfcnce publickly executes a written contradl of 
debt, and expends the money This alfo becomes a debt but fecondary 
onl^ , for It IS not dclnered by the owner if the firft method can 

be obferved the laft Jhould not be prafilifcd In the prefent cafe the prin- 
cipal muft olfo be repaid with mtereft if the ouner of liis own accord re- 
Imqujfh intereft, then only can the principal be repaid without intereft 

The form of repayment m cither cafe is th $ what became a debt with 
the afient of the owner mull be repaid to the owner himfclf, and intereft 
muft be paid for the intermediate period If the owner again make it a 
depofil, then only docs It become a dcpofit But if the owner, when af 
fentmg to the loan faid ‘ when you rccci\c money difcharge the debt 
and keep the monc) m your polTcffion , my confent is not requifite in 
that cafe, the borrower fhould publickly execute x written declaration of 
payment with an acknowledgement of his holding thefum as a depofit and 
lodge the money in a pLcc of iafcfj from that moment intereft flops 

But, in the cafe of tacit aflenl, fuch aflent is alfo prefumed when the debt 
IS paid This is founded on the Icfs degree of confidence in the former cafe 
and the greater degree of confidence in the laft cafe If the depofitary find 

when the dcpofit was made, “ I fhall fometimes ufe this as a loan fomc 
times lend it to perfons who may afk a loan, fometimes keep it , ' in that 
cafe, whatever the owner may have authorized, fuch only muft be the pro 
cttiiwig of the depoftaty , for, if the owner laid, “ it muft onl^ be lent and 

repaid 
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repaid with my knov/Iedg , ’ in that cafe it can onl) be repaici with his af- 
fent, and intcrvft mad b“ paid until that aflent be given but if he faid, 
the loan may be advanced and repaid according to your judgment of 
what IS Tight , there is no occafion for my fpeaal confent m this cafe the 
d*pofitary may, of his own authority, difcharge the debt or receive paym“nt 
from ano h-r p“:ron, to whom the mon^ has b-m lent m the interval be- 
tween the pa) m'*nt of one debt and the contraift for another, intereft is fuf- 
pended (hould the propn-tor fubf-quenily claim intcreft until he confented 
to repayment, he fhall not obUin it If the owner faid, it muftnotbe 
l"nl, nor o her\ if., employed,** the depofitary is guilty of an offence, if he 
life It as a loan Should he do fo ih breach of fuch an injundlion, then 
intereft at legal rates to which the depofitary has tacitly afienled, muftbe 
paid until the owner conf-nt to repayment 

The third cafe occur*, wh-n a dcpolltar) expends the money, unknown 
to the propri'tor, and executes no writing declaratory of debt This is an 
oFeoce, and fhould be difcuiTed under the talc of theft Although there be 
no text of any fage, nor commentary of any author, on this fubjeft,!! ap- 
pears fo from the rcafon of the thing Thus 

Vrihaspati'^, cited in t\iQ Vyavaharatatzua — Adecisov muft 
not be made folely by having recourfe to the letter of 
written codes , fince, iF no decifion w ere made according 
to the reafon of the law, or according to immemorial 
ufage (for the word admits both fenfes), there might 
be a failure of jullice. 

Tii^t, ratiocination Ragiiu -indAna 


LXXIX 

Gotama — A LOAN fecuredby a pledge, to he only, yet 
ufed, bears no interelV, nor money tendered, nor a fum 
o/* -ohich part u undehvered hy the Und r, or of u Inch he dif- 
turbs the pohcfTion. 

* Boc^lI.Ch n,y XMI “ 
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" Money tendered;” jhe term may fignify a debtor willing to pay the 
debt. “ Of which he dillurK' the poffefijon the pledge for which he 
attaches in the hands of the creditor. In fuch a cafe the loan carries no 
interell. For example, a debtor is willing to pay the debt, but the creditor 
refufes to accept payment; the debtor depofits the fum with a third prrfon, 
and attaches the pledge: in this cafe the loan bears no intereft. Hecaufe 
he has attached the pledge, intereft ceafes. But, if lie attach a pledge, 
which is liable to be ufed, without tendering the debt, iatercil muft be 
paid; and not, if he tendered the debt. The text of Go'tama fuggeH^ 
this diftinftion. 


Some explain the text, when the king, on the application of fome credi- 
tor of that creditor, attaches the debt in the hands of the debtor, and makes 
it as it were a depofit in his hands, no intereft fltall in that cafe be paid. 
Others fay, the meaning is, when theperfon of the debtor is attached by the 
creditor to enforce ptyment of the debt; when he is reftrained from going 
where he lifts ; when he is confined in prifon, and fo forth, as ftated in tests 
which will be quoted: in fuch ctfes the debt carries no intereft during the 
period of reftraint. 

A LOAN fecured by a pledge, to be kept only, yet ufed, bears no intereft. 
By one, who has tendered the money, no intereft is payable. By a debtor, 
who is difturbed in the ufe of the loan rccrivcd, no intereft fiiall be paid 
from the time of difturbancc. 

The Retnacara. 

No intereft is payable, provided the fuin be dcpofiicd with a third per- 
Ton; this muft be fiipplicd, for ii comctdcs with the text of Ya'/nva- 
V/AECYA. 

*’ He ftates another cafe.” That is, when a creditor has granted a 
loin of a hundred fuvtrr.’is depoftted in the hands of a banker, and the 
\sljo!efu'n has not been taken by the debtor, but afewy7ru.*r/74J only, and th^ 

* .;ra>fe^SKijlji,£55fea=/i5«twiAtisL«ral£:sfeef 

remainder 
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lemaindcr left ith the fame banker, afterwaidc, the creditor difcovenng his 
infolvency, and apprehending that the debt would not be difthirgcd, attaches 
the money in the banker’s hands. In fuch a cafe the nholc fum carries 
intercft until the attachment j but after the attachment, fo much only 
as has been received, and not the whole fum Or th* other cafe alluded to may 
he^ when money depofited fometimes becomes a loan in the mode above- 
rnetitioned, and the creditor in fuch a cafe attaches ihe de^ojit and tnfjls on 
immediate payment. Again 3 a man has lent a horfe or the like to be ufed 
for burden ; after two or three months the creditor, through oth'r perfons, 
forbids the ufe o/rif cattle it happens, that the horfe, or other bcaft, is 
reftored tuo months afterwards. In fuch a cafe intcrcft muft be paid 
uziXxl the ttf of th^ cattle tsias forbidden, but not later, and no hirefhallbe 
paid for the horfe, iince he was originally received as a loan Such is the 
opinion intimated in the Retnacara. According to the glofs oFMisra 
“ aloan bears no intereft, if it be attached, withheld or the hkz.'* 

Op thefe interpretations one may be conOdered as the true fenfe of the 
text, and the reft as founded on the reafon of 'he law. Or all may be confix 
dered as intended by the text, expounding it equivocally. But at all cvenUt 
the feveral Inductions muft be admitted. 


CHAPTEPw 
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CHAPTER III. 

ON PLEDGES, HYPOTHECATION, AND MORTGAGES. 


SECTION I. 

ON THE NATURE OF A PLEDGE ; ^AND ON PLEDGES LOST 
OR DAMAGED. 


LXXX. ■ 

V rIHASPATI: — A PLEDGE (adh'i) is called handha, and 
is declared to be divinblc into four pairs ; 

2. UoVEASLS, prJNss!!, srsi feed, cr realf for cnBod;? 
only, and for ufe ; unlimited, and limited as to time ; 
with a written contrafl, and with a verbal attclled agree- 
ment. 

Sc’idba is derived in the pafltvc form, ** that, which is bound or pledged 
{hadhyatV)," A male flivc or the like, being bound or confined, is then 
unable to perform fi.r\jcc for his mailers a horfealfo, being bound or tied, 
is then unfit for hU owner’s ufc. By acceptation, the fenfe of the word 
“ b.tndha ’’ is a thin- remaining in the creditor’s pofTenion by an agreement 
on the part of the debtor in this form, " this cbaticl {hall remain in thy pof- 
feriion, fo long as 1 do net rtfpay'thy money.” ^Accordingly it is faid by 
^ ^ • eminent 
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JSeing divided into four p-*irs, moveable or fixed, and fo forth, if ij 
of four kinds four fold, diflmguifhed according to the nature of the thing 
pledged, the form of hypothecaUo /, its period, nnd the evidence of the tranf- 
afiion , and eight fo d, b} th- fubdiv ifion of thefe 

The author of the Qalpaletu 

Moveable and fivcd ccmpofc the firft pair relative to the nature of the 
thing fledged, for ci fioH) onl} , and for ijfc, the fecond pair relative 
to the form oj I ypothemon , unlimited, and limited ar /a /rwe, the third 
pur relative to the p“nod of the nioi tgage , with a written contrafl, and 
with a verbal attefted agreement, the fourth pair relative to the evidence 
of t] e tranfatlion By the fubdivifion of thefe, by their mutual differences, 
bj the relative diftinft ons of moveable and fixed, andfo forth, the fubjeft 
b-"Come8 eight fold confcqu^ntly each of the four forts contains two fpecies. 

The enjo} m“nt of th* pledge, and the debtor and fo forth, are 

fecondary evidence of h) potbecation proved by enjoyment or made by the 
part j himfelf ui/Aj it nantmg or attejiauon They are not confequently exclu- 
five of this fubdiv ifion Or thefe arc the diflini?ions of pledge, as approved 
by law But a pledge unauthcnticatcd by atiefiation or written contraft, 
or authenticated hy an attefied writing, not being noticed in codes oflaw, 
IS not approved by p'>Jiiive law. Such is the interpretation according to 

ClIANDE'svVAr A 

Or a pledge, vvhetli-r moveable or immoveable, is of four forts , to be 
merely kept, to be iifed, redeemable at pleafurc, or at a fpecified time. 
This four lold diflmftion of fledges concerns moveable s^zid alfa 

eoneerns^wed ptopet ty A pledge is fometimes authenticated by awnttencon- 
traft*, fometimes by a v erbal attefted agreement Such may be the conftruc- 
lion of the tc-'t This is Bated generally fometimes alfo a pledge is proved 
by enjoyment, or lias been delivered with a verbal unattefled agreement. 

LXXXl. 

NXrcda — ^TiiaTj to \s\iic\i TiJtcondsrj title is given 
CTi^tifc )is ( adbi ) apledge. 


2, It 
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2. It has two forms, to be releafed at a fixed time, oi to 
be retained until payment be tendered. It is again de- 
clared to be of two forts, for cullody only and for life, 

S. Even fo muft it be diligently Kept . on Us lofs or dellruc- 
tion by the negligence of the lender, the mterell on ks loan 
is forfeited; and even tf it be only fpoiled or altered. 

It has two characlers or forms. O/if, to be rcleafcd, or given up, at 
the period which has been fixed or feiiled. For example, fhc pledger 
“ a loan Ins been received from you on the mortgage of this landj 
■when twice the amount of the debt has been realized, you muft furrender 
the mortgage,” Or b Jtiy^ ** a loan is now received by me and a pledge is 
gwen j paying the debt <it the clofe of the year, I will redeem the pledge, 
elfe tins pledge ftiail become your abfoluie propcity When a time has 
been fettled in Ihcfc or other forms, the pledge is “ fo be releafed at a 
fiNtd time ** This has been named by VrIilaspati, aplcdge'* hmt- 
cd as to time.'* 

Th£ fenfe of the c/i-rr phraft completed IS, “until the time of payment 
fei^ehd,''' \irtlil payment be tendered fn the cafe of an agreement m thii 
fbrn^, “ ^vhcne^er ihe debt fliall be difchaiged* then only ftiall the pledge 
be releaftd," it is a pledge for no (pccifict. period and (his is named by 
Vruiaspati a pledge “ unlimited as to time,” or redeemable at pleafurc, 
for the p jment of the debt and furrendry of the pledge depend on the i\ill 
of the patty . 

** It is again declared to be of two forts* (bXXXI a), the two kma* 
being fubdivided, the diftindlion is fourfold liutCHANDEiW'iPA thus 
expounds “ tv\o forms’* (LXXXI i), a pledge, whether fixed or mo\ cable, •=> 
unlimited or limited as to time, a diJimBton dcfcril’‘d ly /le pjinfe 
relcafed atafixed time, or to be retained until payment be tendered,” and it. 

IS for cuftody only or for ufc thefe arc the t\\ o diftinflions It muft alfo h' 
underfiood, that it may be authenticated by a written contrail, or bya 
attefted agreement. 


Tiics 
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„ Thus the texts of VRiHASP&Tiand Na'reda coindde. Accordingtd 
this interpretation, it is proper to expound the plirafe “ it is again of two 
forts,” with a written contraft or with an atteded verbal agreement. Here 
the text of Na'reda is expounded in conformity with the text of Vr ihas- 
PATi; or the textof Vrihaspati may be expounded in conformity with 
the text of Na reda. Ultimately there is no difference. 

” That, to -which a title is given” (LXXXI i) ; that, which is 
madefjmilar to his own abfolute property. In tWs inffance there is only a 
fecohdary title, confiftingin the curtody or occupation of another’s proper- 
ty. As that, to which a man is entitled, is kept or ufed like his own pro- 
perty, fo IS a thing received in the form of a pledge, though it adlually 
belong to another : and the word Mki acquires the fame meaning with handba 
from praflke and ufe. Or the derivation of the -word ddht may be, that, In 
right of which a loan is made or the like. Jtmaybe anyhow 

underftood ly fuppojlng the inier-vention of fame torn, as m the epithet fawn- 
waiffecl, where the term exptejpve of fimilarny is dropped. 

“ Even fo muff it be kept" or preferved (LXXXI 3) ; according to the 
difference in the forms of pledges. In fuch form as fuch things are kept| 
muft the pledge be kept. Or, it muft be kept in the mode of cuflody, to 
which ihe debtor affenicd. “ On its lofs or deftruftion," m cafe of us not 
being preferved. intcieft is forfeited by the negligence of the lender. Such 
IS the meaning of the test. If the pledge be fpoiled or altered,’' iF it be 
broken ortliclike, the confequence is the famcj intereff is forfeited as in the 
cafe of lofs or deftruflion. In this interpretation Chande'swar a concurs* 

LXXXII. 

Vishnu; — By the ufe of a pledge to ht kept only, the intereft 
is forfeited ; and the creditor fliall make good the lofs of 
a pledge, unlcfs it was caufed by the a£l of God or the 
king, cNid without his fault. 

" Bv the ufe cf a pledge already expounded by the ufe of a pledge to 

It k-pt 
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If th" lofs of the pledge be cauied by the afl of Gox> or of the king, 
'njthout any fault on the part of the creditor, his recoxerv of the principal 
nnd intcreft will be propounded For example , when a horfe or ox is 
pledged, and dies of difeafe not\Mthfbnding the beft medicaments adminif- 
tered, or is forcibly fcized by the 1 mg though guarded with the utmoft 
diligence, the lofs is caufed by the adt of God, or of the king But the 
creditor muft make good a pledge loft without fuch ine'Vitahk mcejjity , either 
by payment of us \aluc ;« or b\ delivery of an equivalent But 

in the cafe of his not making good the pledge Na rlda ordains the for- 
feiture of the principal (LX^Xlll) Such is the glofs delivered jn the 
2^^^£nacara 


L\x\m 

Nareda — Ir a pledge be loft, aitd the creditor do not replace 
tt, the principal itfelf ftnll be forfeited , unlefs the lofs was 
caufed without Ins fault by the aft of Goo or of the king. 

This cafe of a pledge not made good muft be underftood, where the 
pledge IS not replaced by an equivalent, ftnd is equal in value to the 
amount of the principal debt togeth r with intcreft Jt is alfo proper to 
apply thi fane rule when the creditor, m confequence of his aflual poverty, 
IS unable to pay the excefs of value or when the value of the thing cannot 
be afccitamed 

The forfeiture of the principal implies the forfeiture of intcreft as well 
as principal It would be inconftftent wjthreafon, that the principal fliouW 
be forfeited and the intcreft remain due 

LX\X1V 

Yajnyaw VI c\ A — iF-ipIcdgeforcuftody onl) be ufed, there 
fhall be no intcreft , nor, xf i pledge for ufe be damaged ' 
a pledge {polled, /o/Z, or deftrov ed, unlefs by the aft of God 
or of the king, fiiall be made good bj> the creditor * 

• Tb* Ilf* K o Jy « « d t i pj ih Ttrf a la„euc. d ferv XCl I p**'* * ^ * 
ly<a '' ii mid to b 'breUt U-. c. 
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SfoiLED or broken, ftolcn or the like, and become utterly unfit 
for ufe “ Deftroyed , * annihilated or totally loft Uoth thefe pledges 
muft be made good by payment of the \alue, or oihcrv\jfe 

The “Retnacara, 

CovsEQUENTt^ the term “ deftroyed" figmfics dead, burnt or the 
like It may be qucfiioned bow “ flolen ‘ can be fuggefted by the word 
loft or kd If a thing ftolcn be recovered, it is not loft , if it be not re- 
covered, \x.\% loially Lfl^ or^mlrr toa , but the interned at< 

poflibihty of recover! does not juftify the confequenc'' 

The te tofN^A^rEDA (LXXXI3), as expounded by Chasdlsv ara, 
on the lofs or dcftruftion of the pledge, intereft is forfeited,” is incon- 
fiftent vMth thefe texts It fliould not be alBxmed, tJiai, under the 
au'horit) cf both texts, the forfeiture of intereft, -nd ftitisfatflion for 
the pledjjC, «re both ordained Jhis not Id be inconfiflcnl with the text of 
Vtasx 


LXN \Y 

Vy\sa — If gold, 01 other prccioitj thing, fliall be pledged, 
and lo^ b\ the i egligence of tlic receixer, that creditor, 
on the principal and intereft of his loan being paid, fhall 
be toiccd to pay the price of the pledge 

Here ‘ rctcvxcr” triends the recci\er of the pledge or creditor for the 
pledge, being m the creditors pofleflion, cannot be loft by the tnmedinte 
fault of hi n, uho received the loan It may indeed fometimes happen 
incdutcly for example the borrouer, applying to the lender, uith the in- 
tent of inducing his acceptance of the terms, conceals the prop-r food of 
the cow olTctcd dS a pledge and dcfcribes u otheruifc, the creditor, con- 
fiding m his information, lends the money on fuch a pledge afterwards 
mifcbici anfes from change of food In this and other cafes the readr 
may draw his own inferences But, in thecaf- fuppofed, ii would be m 

cenfiftert with Tcafon that the creditor JboUd be liable to n3t.c good the 

\-alu- of tlut pledge 
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In fuch rafes, uc lio)d, that the matter mull be f uled bj learned rr^n, 
djfcrimtnaiing the fiuhs on both HJes Since no rule is cxprefsb declar'd 
by figes, nor any thing particular!) ftitcd bv ancient 'luthors, th» caf vuf h 
d’termmcdhy honell m'-n of acute ftnfe If m/ rule on tins (ubjc61 be de- 
clared in books of oth-r countnes, thet, jhj ojrt a fettUd ruU^ ln\c rli- 
adianragc tn tie delate Thus, a htn a pledge is lofl, if the creditor do 
not announce the lofs he forfeits mterell nnd inuft make good the pledge, 
under the authority of lire texts ofNAitnoAind Vishnu (LXXXI 3 and 
LXXXU) la this cafe, his concealing the lofs of th* pledge is a fault on 
tlie part of the creditor, w herefore intercft is forfeited and tins is TCifon’‘ 
able, for the creditor concealed the lofs, from a defire of receiving intc. 
reft, refledlmg, “ tf the lofs oftlic pledg'* svere innounced, the debtor, bor- 
rowing mone) elfcwhcrc, would pi) the debt and dcmind his pledge, br 
winch my intcrcft would be forfeited ” conceilment therefore was a greit 
offence But intereft onl) Hops after the lofs of the pledge; the intcrcft 
due before that lofs may be received 

Tht text of Vya SA muft be applied to the cife w here the lofs of the 
pledge W 1 S announced Conf-qiicmly, the pledge being loft ly the fault 
of the debtor or of the creditor, and the lofs not being announced b) the 
creditor, intcrcft is forfeited But tf if lie hfl by the creditors fault, and 
the lofs b** nnnoimccd, he muft pa) tlic valu" of the pledge or give an 
equis-ilent, and ma) receive the principal nnd intcrcft In the fame cafe, 
if he concealed the lofs, he receives the principal without intcrcft. 

Some are of opinion, that the text ofNArcDA, “on tiie lofs or d*-- 
ftriuftion of the pledge, mter-ft is forf-it-d^'fLXXM 3 ), concerns a pledge 
to b- ufed Forexample, wli-n the borroner, rcecning the loan, gave as 
a pledge a boat or the like for ufc th'-n, ftiould the pledge he loft, the cre- 
ditor forfeits inlefft, and the ilcbior lo^cs his propvrtv and this is rri* 
fomble , for the lofs is impu abJ- to bath parties , to die debto* breaufe 
he aft-nt'd to th~ ufc cf fl * e , to fh- creditor, bccauf- he di 1 ufc it 
Hence the creduor forfci s inlcre I and the dtb or 1 jfet the thm’ p’cJgcJ. 

Hckc it ffould Lc rc iced, that, if li eiledg- be fpod-J (ih.t if, brON-n 

rr 
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br the like) in confcqucve of ufe, then only fhould this rule be applied i 
for, if a pledge be ufed, which fliould only have been kept, the whole inter- 
eft IS forfeited ; if it be fpoiled, the principal is forfeited ; if a pledge, lia- 
ble to be ufed, be adlually ufed, half the inicreft is forfeited ; if it be fpoil- 
ed, the whole intercft is forfeited. This is accurate. However, this rule 
concerns only a pledge for ufe with th: aftent of tbepledgeor. If the plcdgcoi* 
have not afTenceii to its ufe, the fame rule fliould be underftood, which 
is direfled iti the cafe of a pledge for cuftody only. 

“ The ufe of a pledge,'* in the text of Vishnu (LXXXII), beu 
ifig expounded by CH.ANDt’sWARA, the ufe of a pledge to be kept only^' 
it IS proper to infer the lofs of a pledge for cuftody only, in the phrafe, 
** the creditor ftiall make good the lofs of a pledgfe." Vyasa, fpecifying 
gold or other precious thing,” evidently^ intends a pledge for cuftody on- 
ly. Ya'jnyawalcva tLXXXTV), ordaining the forfeiture of intereft, 
if a pledge for ufe be broken or the like, adds, ** a pledge fpoilcd muft btf 
made good j" that is, if a pledge for cuftody only be broken or the like, an 
equivalent muft be given. There is no impediment to this indudllon, 
Coiifcquently the text of Na'reda, “ if a pledge be loft, the principal 
itfelf IS forfeited” (LXXXIIl), Coinciding with the texts of other fages, 
iniy be well expounded, *' if a pledge for cuftody only be loft.” Or, if" loft ■ 
ordeftroyed” be explained abfolutcly loft, or totally deftroyed by morta- 
lity, fire or the like, this may be underftood of a pledge to be uftd : accord- 
ingly Ya'jny AWALC Y A, having ordained, with a view to pledges for cuf- 
lody, that a pledge fpoiled fliall be made good, dircfts a pledge deftroyed to 
be made good, as a rule concerning pledges for ufe. But this alfo concerns 
pledges for cuftody; and thus the fenfc of the expreflion, "a pledge 
fpoilcd fliallbc made good,” is obtained. This they hold reafonable. 

Others fay, if pledge for (ife be fpoilcd or rendered unfit for iti pur, 
pofes, intereft is forfeited ; the authonties are the texts above cited " oa 
the lofs of a pledge intereft is forfeited” (LXXXI 3), and "there fliallbc no 
intereft if a pledge for ufe be damaged” (LXXXIV). If the pledge be ab- 
folutcly loft, being burnt or deftroyed, an equivalent muft be given, or the 
principal is forfeited: the authorities arc erZrr texts; ** the aeditor fhall 

^ P 

make 



( '54 ) 

mike good (he lofs of the pledge” (LXXXII) ^ " if a pledge be lofi, the 
principal itf-lf is forfeited (LXXXIII) , “ a pledge deflreycd Ihall be made 
good ’ (LXXXIV) If a pledge for cu'lod) be fpoilej or dimigej by the 
peglig-nce of the pledgee, even tviihoiit the ufe of it, or if it b“ damaged by 
ufe, miereft is forfeited under the text (LXXXI 3) ‘ and even if it be 
only fpoiled or altered *’ If if be iir / loll nd de/irrj d rht. principal 
tifelf IS forfeited or aneqjivil-ntmuft be given u id“r t* e t \t (LKXKVI) 

any pledge being wholly fpoil d, the pnncipil d br Ihiil be loft/’ and 
(LXXXIV^ * a pledge fpo l'‘d or loft muft be maCiC * 

Here It muft be underftood, hat, when the pi dgeisloftby the fault of 
both parties one forfeits in^crcft, the other lofes the thing pledged \\ htn 
It is loft by the fault of the creditor alon-, j' maft be argued that (' e cre- 
ditor (hall make good the pie Ige or give other fatisf flion accor ling to cir^* 
cumftances The lofs cannot easily happen b} the fault of the debtor alone 
liowevcr, (hotiU ic any how happ n h^bts faulty the lofs of the thing pledg- 
ed faMs fulely on the d btor, as m ihe cafe of a lofs caufed by the aft of 
God 01 of the king 


Lxxxvr 

VrihasP*ti — Any pledge being ufed, and wholly fpoiled 
by the fault of the pledgee, the principal debt fhall be loil, 
if the pledge be of great value in refpefl of the debt, and 
he mull fully fatisfy the pledgeor. 

‘ Whollv fpoiled /* rendered totally unfit for life “ If tbepl-dgcb* 
of great value/ in rcfpcil of the fum due fo fie creditor 

The Refna'srd 

AcCORDCifG fo the kft menf/oned opmion fhis concerns only s pledge 
for cuftody But according to the former opinion there is no difficulty 11* 
referring u to both forts of fledges •* In refpeft of the fum due to the ere 
ditor that is, m refpeft of the aggregate of principal and intercft ; font 
would be improper to forfeit the principal while the intercft remained 
due. 

« KB 
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*' He muft fully fatisfy the pledgeor,*' by humble fupplication and the 
like. If he be not fo fatisficd, the pledgee muft pay a lum not exceeding 
the value of the pledge. Under this law , rf clothes, ornaments or the hhe, 
received in pawn, be wholly fpoiled by the wear of them or otherwife, 
fhould their value be equalled by the amount of principal and tntcreft, then 
the principal and intereft (hall be forfeited; if their value be not equalled 
by the principal and intereft, the value muft be made good. When clothes 
worth ten fwvernas have been pledged for a debt of four fuvernas, in confe- 
qucnce of the lender’s obduracy, though the ignorance of the bortower or 
his want of any other effefts, in fuch a cafe it is underftood, that the value 
cannot be made good out of the principal and intereft. 

MiaR\ expounds the text of Vriuaspati (LXXXYI) as huending a 
debt free of intereft. 


Lxxxvn. 

Menu ; — A pledge muft not be ufed by force, that is againji 
confent : the pawnee fo ufing it muft give up his whole in- 
tereft, or muft fatisfy the pawner, if it be ffmkd or worn out, 
by paying him the original price of it; otherwife, he com- 
mits a theft of the pawn. 

This text concerns pledges for cuftody only: a pledge to be kept only, 
fuch as clothes, ornaments or the like, muft not be ufed. The pawnee, fo 
ufing It, muft give up his v/holc intereft, or muft fatisfy the pawner; that 
IS, if the pledge be worn out by ufe, he muft fatisfy the owner by paying 
the value, which the pledge bore when it was •well conditioned. Other- 
wife, he would be guilty of ftealing the pawn. 

CtriLtTcABH.lTTA. 

The tc\t of VRlnASPwi alfo (LXXXVI)*has the fame import; for 
that and the text of V i siiNti (LXXXll) are expounded, if value of 
the pledge cannot be made good out of the principal debt, the pledgee muft 
pay the excels, or give an equivalent." 


i-xxxviir. ' 
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Lxxxvm. 

Menu: — The fool, who fecrctly ufcs a pledge wliliout, 
though not againjl, thcalTentof tlic owner, lliall give up 
half of his intcreft, as a compcnlation for fiich ufc. 

The fool» who, m breach of his agreement with tlie owner, ufcs by 
i^ealtJi cJTedls, wjiich flioold only be kept and uhlch were not deJuereJ for in- 
tcreft hy (Tijoytr.ertx muft rclmcjuifii half lus inlcrcft, to requite iheufcof/ie 
faxen, Hut, if lie tife the pledge by force, he muft rchnquffh rhe whole 
mtereft (LXXXVII). 

CULto'cABIIATTA. 
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"According to all opinions this text does not folcly concern a pledgd 
for cuftody ; for it flates employment on work, and the unwillmgncfs of 
the living pledge ; but a pledge for cuflody cannot be willing, nor can it 
perform work. The text concerns both a pledge for cuftody, and a pledge 
for ufe. The fenfe of the text is, ” he, rvho employs in labour, ^vithout 
the alTent of the owner, an hypothecated flave or the like, who is umvllling 
to work, fliall be compelled to pay the value of his labour, orfliall receive 
no intereft,” 

. The Retndcata. 

AccordinI; to Misra the interpretation is the fame. “ The value of 
the work whatever is the jufl hire for the work performed by the flave, 
or whatever has been gained through his labour. It may alfo be under- 
flood of the hire of boats or the like: but m this cafeemploynlent on work 
is figurative. Although “ uawilUog be a fuperfluous term in refpcifl of 
boatsand the like, fince it is only lignificant in lefptft of flavts and the 
refl, there is no objeftion to a comprehenftve interpretutton. 

Ip a debtor, through anxiety for the celebmuon of a feflival, or through 
genctofity, aflent tp the ufe of the pledge, and alfo flipulate other in- 
tcreft, in that cafe there is no forfeiture of intcrefl : to make this evi- 
dent it is faid, '* without the afienl of the owner.” If a Dave, vihofe em- 
ployment ts Mi zuihovizzd, be unwilling to work, and be neverthelefs employedt 
intcreft is forfeited ; therefore the fage adds, “ unwilling.” Confequently, 
if a flave be employed without his own confent and without permiffion 
from his mailer, the pledgee muft give op his whole interefl; with the 
flave’s confent, but without his mailer’s petmiflion, half the intcreft (for 
this coincides with the te.xt of MenO LXXXVIII) ; with the mafler’s per- 
milfion, but againft the flate’s will, alfo half the intcreft ; clfe, "unwilling," 
in this text would be infignificanr. 

Tins text may, boiicxtr, be rcftricled to pledges for cuflody only. Thus 
the verb " do" fignifics ait or traulait, as it is explained by ihofc who are 
conveifant v.itb /jtt’j" w oik,” employment ®'’ 'i/e p/* a copper caldron or 
’ the like to hold or boll rice. He, tvho fo ufes fuch a \ c/TeJ, jj nieant hy the 


text. 
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text, '* Without the oflent of the tnoner** as before explained. “ UnwiU 
liflg concerning \\h\c\\ pledge it is net the uiU or intenlio'i of the ownr/* 
that the oreditor ihould benefit hy the ufc of that caldron. Such ^ ill ef 
mtcntion is prefumed, when the owner, feeing or hearing of the ufc of 
the pledge, manifefls no difpleafiirc. It fhould not be objefted, that 
Iht phrafe, “ Without tlic a/Tcnt ^ the oznner^ becomes unmeaning. Al- 
though It were againft his wilh, he may confent through favour or the like. 

When a Have, a cow, or the like, has been h} pojhccated, and intere/lhas 
been feparately ftipulaicd, food muftbcfupphcdbythepledgcoralone. In 
fucha cafe, if the creditor through tendernefs fupply their food, he ihali rc- 
ceiveintcrefi;, even though he employ them on work. If the debtor fumilh 
food, but the fiave perform with good humour fome tnflmgwork for the cre- 
ditor, there IS no forfeiture of in*ercft. When fuch a contrafl is made, it muft 
be attributed to the anxiety of the debtor for fome fcftival* 

therefore he fuhuts to fuch term, 

Trom the cxprefTion without aflent,” in the text of Catvayvsa, U 
u inferred, that, /hould a fiave be cmplo)ed even with bis own confent, but 
without the fanfiion of lits martcr. half thcinirrcfl is forfcifcd} if he he 
compelled by force, the whole ntcreft is forfeited. But, flioutd a pledge 
forcuilody beufed, without the nlTcnt of the owner, the whole inicrcfl ii 
forfeited, even though no force hccmplo)cd, as is fuggeflrd by the term 
“ for cullodj only," m the text, •* if a pledge for cuflodj only be ufed, there 
{hall be no intcrcft” (LXXXIV) This interpretation, confinent wiiJi the 
glola of Mjsaa, is bcil. However, fhculd the owner confent to the ufc of 
a pledge, which regularly ought to he kep' onlj , nd nipwUtcother jniercfl, 
there is no foifciiurc 

It the pleJg-e maltreat a flase onivilhng to i-’o*! , he H all be fired. 

\C. 

Ca'tya'y an’a: — Hut he, who with wordi, or witli blow 
Jlruck on n fenfibJe pa^t, infults or pains a pledged Jlixvt 
ih; his rcfnriiig to w ork, fliall JctJctl ih: viterefl cj his kunt ' 
and pay the {irft amercement. ntr 
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This text, from the title, undtr tchicb it isintrtduced^ fliows thdt he, wlio 
fo abufes his pledge, Ihall receive no intereil. The firft amercement is here 
mentioned incidentally. 

The Ret/idcara. 

SiNcn this text is'inferted under the head of forfeited intcreit, the lofs of 
intereft is implied. The amount of the firft amercement and other fines 
has been varloufly fiated by Menu, Na'rcda and others; and it ihould be 
regulated, in the title of fines, according to-the degree ofthc- offence. The 
fenfe of the text is this; he, . who hurts a fiave or other Z/ur/rg pledge, with 
blows of aftaffor flick flruck on a noble part, or who menaces him, fhall 
pay as a fine the firfl amercement, and of coutfe fhall receive no intereft. 
The word “flafF” isufed generally, intending any injlrument f^r inf idling 
corporal pain. 

Doss this text concern a Have or other fimilar pledge employed without 
the aftent ef the cuner, or univerfally any flave or other living pledge ? If it 
be faid, 'the firft alone is fuitable; for, when the employment of a flave 
or the likehasbeenauthoiizedby theowner, he may be talked by the cre- 
ditor, as if wre his own flave ; fhould herefufe to work, proper chaftife- 
ment may be inflifled ; and this is confiftent with reafon j the text is there- 
fore properly referred to the unauthorized ufe *' ef a pledged fiavt iKat is de- 
nied ; for he fhould only be bidden to work, although his employment have 
'been aufhofizecl. Tiie TUve ol another, who has amicably authorized Vis 
employment, fhould not be beaten: even though the ufufrudb were afltga- 
cd in lieu oF intereft, the pledgee fhould only tell the owner, “ your flave 
does not perform my work, you muft aflign other intereft;” on this infor- 
mation the owner muft do w'hat is proper: if the creditor aft otherwifc, 
he incurs "a fine. The Uft fuppofitton is alone right. Accordtngfy itisfaid 
in the ^elndcara, “ this text, from the talc, tinder which it is intro- 
duced, ftiows, that no intereft Ihall be received. ’ On any other conftruftioa 
the forfeiture of intereft is c.'rejJ/ fuggtftcd by a''t:h*r text (LXXXIX), and 
it would be therefore improper to cftabhlh an implied fenfe of this text 

Menu ordains that no in'ercft fhall be receited even n of 

Ufing a pledge which regt/xrfy may be wf«I. 
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legal, or of the ftipulatcd, mtcreft) muft be given up bccaufe th ufe of the 
fledge "Jias not fettled m lieu of intcrcft YiCjNYAWALCYA (LXXXIV) 
ordains the forfeiture of the whole mtered, la every cafe where a pledge for 
cullody only is ufed 

If a pledge to be kept only, as clothes, ornaments or the like, be ufed, 
there fliall be no intereft , nor if a beneficial pledge, as an o’c or the like, be 
rendered unfit for ufe The Difacahca, 

That is, if it be rendered unfit for ufc, there fhall be no intereft. A fi- 
milar glofs is delivered m the Retnacara But, if a pledge, which regularly 
may be ufed, be a^ually ufed, fince the rehnquiftiment of half the intcrcft is 
prdamed the umaerfal prohibition of intereft is unfit. As for a pledge to be 
kept only, if that pledge be ufed, the forfeiture of intereft muft be regulated 
m due proportion For inftance, both the value of the ufufru^ and the 
amount of intereft ftiould be afcertained and compared ^ as has been men* 
tioned under the head of prohibited intereft 

By the ufe of a pledge, however mconfideiablc the value cf its vfufruSl may 
he, the intereft is forfeited, however great r/f amount , bccaufc the pledgee has 
violated the terms of the agreement 

The author of the Mtt&cfiard 

Terms of the agreement,” the bargain, a pledge delivered for ufe be- 
ing a pledge to be ufed, andaplcdge delivered for cuftody only beinga pledge 
to be kept. 

Bu*r Misra fays, forfeiture of intereft, if a pledge for cuftody only be 
ufed, IS one rule, forfeiture of intereft on the unoutbonzed ufe of a pledge, 
which might be ufed, is another rule, and forfeiture of intereft, if 

the pledge be damaged, is again another rule The meaning has been al- 
ready explained The meaning of the Iccond rule IS, that half the intcrcft 
is forfeited by the unauthorized ufe of a pledge, which regularly might b* 
ufed, and the whole intcrcft by the ule of fuch a pledge, if the profit were 
aftlgoed in lieu of intereft, or if it be ulcd agamft the confent of the u 
R r 
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XCIJ. 

Vr ihaspati: — If the creditor through avarice ufe a pledge 
■ ' before intereft'ceafe on the loan, or before the flipulated 
period expire, the debt lhall bear no further intereft. 

s, ' ■ Like a depofit, the pledge mull be carefully kept; in- 
■ ‘ tereft is forfeited, if it be damaged. 

If it be agreed, that a pledge lhal! be ufed at a Ipccificd time, it mull not 
be ufed while the period is incomplete. This is declared <5/ the text. 

- • . ,, , ‘ The 

For ex!ample ; a borrower receives a loan on the fecunty of a pledge, an^ 
makes an agreement in this formr'*' this pledge flaall remain in your pof- 
feflion* if Iido not Idifchatge the debt at the expiration of five years, the 
pledge fljall be enjoyed fay you j” and the borrower pays interefi independent 
thereof. In this cafe the u(e of the pic’dge before the flipulated -period is 
unauthorized ; it fiiould not be taken. But, when the period has expired, 
•then only Ihould the pledge be ufed ; and interefl ^is not thereby forfeited. 
Jf the debt were contraClcd with an agreement, I will redeem the pledge , 
when the principal is doubled;" then, if the -pledge be not redeemed al- 
though the debt he sdoublcd, the pledge may be ufed after' notice given to 
the debtor’s kinfmen. In that cafe alfo there is no further interefl (CXIX). 

t. .Tiiis ufe ofaplcdgc is legal; but how, can amicable, enjoyment oj a 
pledge, which it is in the debtor’s power to forbid, be juftified by law. Ifa 
creditor ufe a pledge, without the aflent of the owner, before the flipulated 
period expire, and before interefl ccafe on the debt, he forfeits the interefl 
previoufly agreed on, and which bad not been paid. But if the interefl 
have been paid, a deduction mull be made from the principal. This ts 
deduced from the text of Ca'tya'Vana (LXXXIXj, and from common 
fenfe. If the owner, when the debt is contra€led, amicably confent to the 
ufe of the pledge, interefl is no: forfeited: this is reafonable. 

Does the text of Vr riiASPATi (XCII) concern a pledge to be ufed, ot 
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a pledge to be kept only, or both ^ On the firft fappolitlon it would be wrong 
to fay, that a pledge for cuftody may not be ufed, when intereft has 
ccafcd on becoming equal to the principal, and when the ftipulated period has 
expired} for the ufc of a pledge given for cufiody is authorized after the 
debt IS doubled (CXXI 2,). On the fccond fuppofition, what is the rule in 
refpeft of a pledge for ufe ? If it may be ufed from the date of hypothecation, 
there is a contradiition to reafoti, in allowing both the ufe of a pledge and the 
receipt of intcreft independent thereof. If it may not be ufed, even when 
the period has expired and the debt has ccafcd to bear intereft, it is inconfif- 
tent ivith reafon, that a pledge for cuRody may be ufed, but a pledge for uft 
may not be ufed. On the third fuppofition, the diftindtion of pledges for 
cufiody and for ufc would be fruitlefs. 

To this It is anfwered, the text concerns both; but the difimdlion has its 
ufe. The unauthorized ufe of a pledge for cufiody only, even though not 
forbidden Induces a forfeiture of intereft (LXXXIV), 

If an employable pledge be ufed without the confent of the owner, half the 
iniereft is forfeited, but againft his confent, the whole intereft (LXXXVII 
andLXXXVIII). A pledge for cuftody only (LXXXIV) fignifics a pledge 
not delivered for ufe, and unlimited as to time. Such is the opinion of V/T- 
ciiBspATi Misra. But according to Colbu cabhatta, the fame muft 
be affirmed of a pledge for cuftody which is affirmed of a pledge for ufc; elft 
It is a dirparagement to him, that he has not difiinguifhed them. 

If a pledge for ufe or cuftody be fpoiled or altered, the intcreft is forfeited 
(LXXXI 3) i if It be loft or deftroyed, the principal itfclf and the intcreft are 
forfeited (LXXXin, LXXXI 3, LXXXVII andLXXXVI); for the term 
ufed in the text (LXXXI 3) is explained in the Retndcara, ** on the lofs ot 
dcftruftion of thcjLdge by the fault of the lender.” It is ordained injthe 
rule of Vishnu (LXXXII) and text of Y ^'jnyawalcya (LXXXIV), that 
the lofs of a pledge muft be made good. An alternative is thu/ {litcd, fh^ 
delivery of an equu alcnt in Heu of the pledge, or the forfeiture of principal and 
intcreft. A third c ft is ftiicd , payment of, the pecuniary value of the pledge 
(LXXXV). All t\,<!itn!ij!irr^p!aae2 accorfing to &tK[s cf tit thing fir 
vfii fince ills vinu.l!) the fime, nbcthcralhing be rendered itholly unfit for 

. ufi. 
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ufe, or be totally dcftroycd But a pledge, chough rendcredunfit for uft, becomes 
the property of the creditor, for that is rca/bnable. By the mere ufe of a pledge 
for cuftody only, intercft is forfeited,’ as appears from the term “ a pledge for 
cuftody” in the text of YX'jNVAWAtCYA (LXXXIV) • but it is proper to 
affert, that mtereft is not forfeited by the authorized ufe of a pledge, which 
regularly ihould only be kept. 2n general there is no forfeiture of mtereft by 
the authorized ufe of a pledge, which regularly may be ufed, Ihtercft is for- 
feited by the employment of a flave or the like againft his will, though au- 
thorized by his maftcr (LXXXIX^ Whether the employment of him be 
authorized or unauthorized, if an unwilling flavc be beaten, a fine Biall be 
paid (XCj If an employable pledge be ufed without the confent of the owner, 
half the intcreft is forfeited (LXXXVIII). If it be ufed agamft his coufeot, 
the whole mtereft IS forfeited (LXXXVU). 

iNtheglofsof CcLLCf CABKATTA It IS Bated, that the text concerns a 
pledge for cuftody only. His meaning has been already cxplamed A pledge, 
whether fuch as (houtd be kept only or fuch as may be ufed, muft not be 
ufed before the ftipulated period expire, or before mtereft reach its lunit. 
If It be ufed, mtereft is not valid againft the price of its ufe The value of 
the ufe muft be difchargcd out of the mtereft due This is confiftent with 
rcafbn. If a pledge cither for cuftody, or for ufe, be rendered partially unfit 
for ufe, mtereft is forfeited in proportion to the injury and damage '(XCII 
and LXXXIV). By Bating forfeiture of mtereft m proportion to the in- 
jury or damage, the difparity of forfeiting the whole mtereft for trifling da- 
mage IS removed But thofe, who follow the opinion of the author of the 
Mttacjharay muft affirm, tnat the whole mtereft is forfeited, under the au- 
thority of the text, however mconfidcrablc the damage, as well by the ufe 
of a pledge to be ufed, as by that of a pledge for cuftody. This is liable to 
objedtions. Others fay, if the ufe of the pledge be ftipulated by way of m* 
tereft, there {hall be no other mtereft (XCl). Olhcrwife, mtereft is allowed 
at the rate of an eightieth pare and Co Birth 

If the lofs be caufed by the afl of God or of the king, what fliould be 
done ? On this point. 


XCIII. 
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XCIII. 

Vr'ihaspati ordains : — If a pledge be dellroyed by the a£l 
of God or of the king, the creditor fliall either obtain ano- 
ther pledge, or receive the fum lent together with intereft. 

Be dellroyeci j” become altogether unfit for ufc. 

The Retndcara. 

If tht debtor cannot immediately difcKargc the debt, he muft deliver ano- 
ther pledge. If he cannot deliver another pledge, he mull immediately dif- 
charge the debt : for, without fapplying the word ‘ immediately,* the alterna- 
tive of delivering another pledge or paying the debt would be ineffcftuah But, 
if he be utterly unable to do either, the debt is from that period unlccured by 
pledge and the creditor (hall receive thepropermtereft on fuch debts. 

XCIV. 

Vyasa: — If the pledge be deftroyed by the aO; of God or 
of the king, no fault is by any means imputable to the cre- 
ditor; and, immediately after the lofs of that pledge, the 
debtor {hall aUvays be compelled to pay the dthtzvith in-^ 
tereji^ or deliver another pledge. 

** Sn AIL be compelled to pay the debt," * with intereft' and 'immedi- 
tAt?i/ ierpj^uei. 'IT’rrt -paiViOnr V.i5. Vrit -tS “ tn,” AbA 

has the fa-re import with that of VR”iHAsPATi (XCIII). ' 

Shall be compelled to pay the debt;” fhall be required to pay the 
for moft correfl f^eakers admit the caufal paflivc for certain verbs only, 
fuch as go, ufc, know and tlie like j and the verb give or pay could not 
othernire be employed in the caufal paflivc j it could not be faid, the debtor 
Hull be compelled to deliver another pledge. The fame muft be underftood 
alfo in fubfequsnt phrafes oj tbu fort ufcd by authors. 

xcv. 

Na'reda:— When a pledge, though fare/i//^ preferved, is 

^ fpoiled 
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fpoiled in coiirje of time, another pledge muft be delivered, 
- or- the amount of principal and inUreJl muft be paid to the 
creditor. 

“ Spoiled j” totally unfit for ofc. ** The amount the fum borrowed 
with intereft'.-for the purport is the fame with the preceding texts. If a 
pledged cow or the like in courfe of time become old, or otlierivife vfehfs, 
another pledge muft be delivered. 

. XCVI. 

YA'jNYAwALcyA : — By the acceptance or aBnal pojjfffion of 
a pledge the validity of the contraB is maintained. If it be 
• fpoiled,' though carefully kept, another chattel muft bs hy- 
pothecated, or the creditor muft receive the amount of 
principal and interef}, 

** By acceptance by occupancy alone. By acceptance and 

ufe of a pledge,- not hy mere indication. 

. , The Dlpacalicd, 

, *• By ufc i" alluding to a pledge delivered for ufe. This will be e.\'phincd 
under the head of the validity of pledges. 

•* By acceptance” of a pledge for ufc or cuftody ; by adtual poflcfiion or 
enjoyment, the hypothecation is rendered complete; not by the mere 
atteftation or execution of a written contract and the like. 

The Rctr.dccra. 


XCVII. 

Catva’yana: — When a pledge becomes unfit for ufe or 
perifhes, without any fault on the part of the creditor, the 
debtor fliall be compelled to deliver another pledge ; for 
he is not exonerated fro-m the debt. 

When a pledge becomes unfit for ufe or pcrifljcs, provided that detriment 

ct 
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or deftrudion be not caufed by any fault on the part of the creditor, the debtor 
fliail be compelled to deliver another pledge ; in this cafe the debt is not can- 
celled by the mere lofs of the pledge* The fage makes that evident. “ Be- 
caufs” fliould be fupplied. Bccaufc the debtor is not in fuch a cafe exoner- 
ated from the debt, therefore another pledge muft be delivered, or payment 
be made. A limilar glofs is delivered in the Relndcara. 

As for what fome affirm, that if a pledged cow or the like die by accident, 
the creditor’s money and the plcdgeor’s property are loft, that is only founded 
on approved ufage not inconfiftent xvith divine law. 

The Retndcara. 

A SIMILAR remark is made in the Chmtdmeni and by Bhavape*va and 
others. The meaning is, that the creditor’s lofs, when a pledge is deftroyed 
without any fault on his part, is not confirmed by any fage. But local ufage on 
this point (hould not be aboUffied. 


xevni. 

The Vdmena purdiia, cited by the modern Va’chespati and 
by Raghunanoana: — A. man fliould notnegIe£l the ap- 
proved cuftoms of diftrifls, the equitable rules of his fa- 
mily, or the particular laws of his race, 

XCIX. 

In whatever country, whatever ufage has pafled through 
fucceflive generations, let not a man there difregard it; 
fuch ufage is law in that country. 

Hcrc it fliould be remarked, that, if Ibms have borrowed mo- 

ney on a mortgage of his land fituated near a river, and that land be after- 
wards waflicd away by the ri\cr, it is not feen in praiticc, that the creditor's 
money is loll. Accordingly, it is faii in the Rttr.dcara, “ a pledged cow or 
the like." This is founded on the following prafUcc. A cow of fmall va- 
lue dying, the debtor alTcrts, « he did not give fufficient attention to her 
curej” the creditor affirms, *' I gave the propereft remedies.'’ On this 

qneftion 
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queftion a ccciCcn cculd rot be pafled without iri i itc nuc{li!;->tion Arbi- 
iriti-rs tbc'-cfore rredia e and determine, that tb~ lo^'s lhall b" I ornc by both 
partrr This pradti c appears to be the ground cf the nfage 

From the c\prcflion “ penfiics* or dies, it is evident, that, nhen a 
pledged cow or tlic Jtke dies, md from the cxprcITion ** bccouics unfit for 
ufe,’ that, when it becomes totally unfcrviccible, the debtor (hall be com- 
pelled to deliver another pledge Although a copper caldron or the like 
and land or other tmmsjeaik property, cannot die, jet, as its lo a? 
dcftruclion is fimilar to ite death of /f« enmof, the fame rule fltould b* 
underftood , for, although it be not e\prefslj flaicd m the texts of Vv jCs \ 
and otliers, fuch IS the import of the texts As t)ic principalis forfeited, 
when the dcftrudlionof a pledge is caufetl by the fault of the creditor, be- 
caufc It \%tneJfeB tlic fame with fuch a pledge vitiated i To, m this cafe Mfo, 
another pledge muft be given, becaufeboth are tft eJftB the fjme This 
may be inferred from rcafoning 

Why IS “ denro^ed,” m the icxtoF Vr'jhaspati (XCIIl) expound'd 
rendered to nlly unfit for ufe? The nnfwer is lo fliou, thit inotliff 
pledge mud alfo be given, iftbe pledge be rendered totall) unhtfor ufe ifit 
be not dcllrojcdby the creditor’s fault, from v\ hat ciufc does ihelofs lnpp*n? 
It muU be underflood tint the lofs happens ih- afl of God or of th 
king , for tlie purport IS ihcfimc with the text of V\ a* 5A {\CIV), and 
with the text of Vruiaspati (XClU) 

Tnfc aft of the king is /swr ^ pillage bv an arm) , and the like ; tl c 
aft of God rn rndi the fall of a thunderbolt or the like and this general!/; 
comprehending the aft of an tmem) the conflagration of a houfc or the 
like, the depredations of robbers and fo forib On this ard other points th* 
reader hrmrelfmufl deduce jufl inferences from rcafoning 

The Retnacri 


C 

Yajstaxvalcya — Mortcaccd land bcingcarried away by 

a 
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a rapid ftream, or being feized by the king, another pledge 
cf land mull be delivered, or the fum lent mull be rellored 
to the lender. 

This text is applicable to the cafe of a pledge deftroycd or loft by frac- 
ture, theft, combuftion, or the hke. 

•* Or being feizcd by the king,*’ m fome cafes it may be legally feired 
by the king, to fell it for a fine impofed on the debtor, or becaufe the king 
has not aSJuafly given the land, which he had declared an intention of giv- 
ing to the debtor, who is a foldicr or the hke. Illegally it may happen in 
Other cafes alfo. 

Another pledge of land muft be underftood If he do not deli- 
ver that, the fum horroued muft be repaid by the debtor iMth mtereft 

1 he T(etnaeare1 

** Another,” that is, other than the pledge originally delivered ** A 
pledge of land this is reafonable but if other land cannot be delivered, 
any other pledge may be given However, if the former pledge were de- 
livered for enjoyment, he muft now alfo give a pledge adapted to that pier- 
pofe Or, if (hat cannot be, he muft gi\c a pledge for confidence only, and 
pay a fum equal to the value of the ufviCtu<k of the former pledge until the 
debt be difcharged But if feparatc mtereft be paid, and the ufe of the 
pledge be allowed through complacency, by ihcfc words, “ joumayufe 
the pledge m that cafe the value of ufufrudl need not be paid 

It is thus evident, that, if mortgaged land be deftroycd, the lofs falls on 
the debtor alone “Land” is an inftance only , fuggefting alfo kme, gold, 
andthchke “ Camed asv ay by a rapid ftream” ismcrelj illuftratuc of a 
lofs happening by the adl of Goo, for it lias the fame import with 
Irjexng text. 


Cl 

P.jr'r\ k \ ANA ! —Whatever oledge has been lofi by the aft 


{'- 7 ' ) 


SECTION II. 

ON rHE REDEMPTION OF PLEDGES. 

WHEN the debtor, tendering the fum due, claims the releafe of the 
pledge, what fhould he done by the creditor? A fmall part only being tend- 
ered, ihould it be accepted ; or fhould the whole amount of the debt alont 
areepled? As to the firft ftippofition* 

CH. . - 

VrIhaspati ordains: — T he whole amount due to the pled- 
gee not being paid, he lhall on no account be compel- 
led to reftore the pledge againft his will, nor Jhall it he ol* 
tamed from him by deceit o'r confinement. 

The pledgee >** in the fixth cafe, but with a dative fenfe ; to him, who 
has received the pledge; namely to the creditor. If the whole amount of 
principal and intereft be not paid to the creditor, he ihall not be compelled 
by the king to refiore the pledge againft his will. A pledge muft therefore 
be rcleafcd by the creditor on receipt of the entire fum due, not on receipt 
of a part only. If the greater part of the whole debt have been difcharged, 
fhall the pledge be retained on account of the fmalJer part, or not ? In an- 
fuer to this q^ucftion the prefent text is propounded. The fage adds, he 
lhall not be forced to reftore it by legal deceit or any other of the modes of 
recovery. 

*' By deceit or confinement ;** the firft term is explained by fome, deceit 
or fraud. “ Confinement fitting conftantly at his gate, or the like, as will 
be explained. The tvord “or** is indefinite, alfo fuggefting a law-fuit and 
the like. It fhould not be objcdled, that from the terms of the definition of 
Is’jiful confinement (CCXXXIX) its acceptation is reftrifted to payment ob- 
tained from a debtor. Such a definition, being merely cxplanatoiy, is not 
reftriftive. 

Again ; when a debtor, having delivered a pledge of great value to the 
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creditor, and repenting thereof, wjfhcs to exchange jt for one of lefs value, 
then alfo the exchange muft depend on the conlent of the creditor This 
muft be underftood from parity of reafoning as is obferved in the Retnaca- 
ra, hen the \\ hole fum due and fecured by the pledge is paid to the credi- 
tbr.Svho holds that pledge, then only mud the pledge be releafed, however 
great Its value maybe* The deBtor faying “ receive fome other pledge, 
and reftore the coHly pledge, wiih the delivery of the other pledge, I 
^v^Il guc theca written contraft, or caufe the delivery to he attelled,** 
in this cafe alfo the king /hall not force the reiloration of the pledge by the 
modes of deceit, confinement or the like Nor (hall the pledge be releafed 
on payment of a fmall part of the debt onij *' Receive fome other pledge 
&.C ” IS a fuppafed fpeech of the debtor In this cafe alfo, the creditor (hall 
not be compelled to redorc the pledge agamft his will 

A DEBT has beencontradled on the mortgage of a piece of land mcafuring 
a erbfa in circumference, a part of the debt has been afterwards paid, but the 
landjsaccidentally carried away by a rapid Aream \\iit te>t m-xyht expound- 
ed as refiraining a creditor, who m that cafe demands a mortgage of land 
roeafuring a erofa in circumference But the reading is febitrena racbitena) 
by pamiingur and by manufifturc, inflead, of (chtirena thantef!a)hy 
deceit and confinement Thus, when.a pledge of land or the like muft be 
delivered to a creditor, who had already received a pledge, the debtor lhall not 
b» compelled to deliver a pledge for the whole value, fimilar to the formcf 
pledge of valuable land or the like In what cafe? To this the fage replies^ 
if thedebt be not fully paid, thatis, if the whole be not paid, butapartbc 
paid if a part be paid by pamtingordymg Of by Tianufadlurc ” ‘ B/ 

dying,” by the praflice of the art of dying filk *' By manufatfturc,*’ by th® 
pradlice of attin theconftrudlionofahoufeorthclike “Or” is indefinite; 
and direct payment by the pradlicc of any other art is thereby comprehended 
in the text This is a very modem interpretation 


Or the word “ its” may be fupplied Thus, a pledge being lofi by the 
aft of God, another pledge Ihould be given to the creditor, who received the 
former pledged, but, if its amounforTOluehavc been made good by thedebtof 

himfclf m the prafliceoffomeart, asdyingorthe like abovemcntioncd, the 
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debtor fhall not be compelled by the kmg,agaw{l his will, to deliver a pledge 
for the whole value, thatis, a frefli pledge of great value. It is not affirmed, 
that fuch delivery is requifite. Confequcntly, the original pledge being loft, 
and the debtor being unable to give another pledge of the fame nature, or 
otherwife make good its value, a pledge of great price has, in the mean time, 
been delivered; the intermediate valuable pledge muft be reftored by the 
creditor to the debtor, who claims redemption of that pledge, having after- 
wards made good the value of the original pledge by the praftice of his 
art. 

, This is general. The debtor immediately pays fome part of the value 
of the former pledge, and will deliver another pledge at a future time j to 
give confidence therein, he delivers a writing or atteftation ; in that cafe alfo 
the rule is the fame. This other expofition follows the glofs of Ciiand^s- 
WARA. But on this conftruftion, ** by painting or <iyhg, or by manufac- 
ture, the amount being partly though not fully paid, he Jl^all not he compelled 
to deUver a pledge jer the whole ‘oalue" (ewadatti'chtlam,* inftead of 
fidatti'rt'bic'hiU) is exhibited as the proper reading in feme books. To ex- 
patiate would be vain. 

‘ On the other reading (cbitrendcharitena) the fenfe may be the fame; 
for the crude verb “ char" bears the fenfe of ** aft," txhtStied in tts derivative 
•* dchdra" ufage or praftice< and in other ioftanccs. In cither cafe ariCng on 
thefe two interpretations, it muft be affirmed, that, if the debtor tender pay- 
ment of a part only of the debt, the creditor need not releafe the pledge r for 
no law ordains, that it ffiall be then rclcafcd. According to Chandeswara 
another text of Vr IkaspaTi (CUI) ordains, that a pledge ftiall only be rc- 
Icafed when tho whole amount of the debt has been paid. This will Be ftated 
hereafter. 

SiMTES men attribute an aftivc fenfe to the word “ pledgee” in the fixth 
cafe. Thus the conftruftfen is, •* the amount, which (hould be paid by the 

, • I T«**»i-ATi It “ not B-ell or fuUf inPraa «f, *’ by tie psa, b’mrelf" The te 

exrounJeiJboUi way* b prccfJui* rjr» 2 ripJu,U,t wbjrfliouM *newpIfJ^eofI-f, TJla. be r v* 

e«bi bare la lie m«*3 lias t-ca f lid/ T. ' S"fw. 
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pledgee or creditor, not being delivered, the debtor lhall not be compelled by 
tlie king, m any of the inodes of recovery, by deceit, confinement, and the 
reft, to deliver the pledge to the creditor." Confequently, jf the debtor, 
Jiaving ex.ecuted a contraift of hypothecation, has not received the whole ioan, 
although he have demanded it, and has therefore obftrufted the enjoyment 
of the pledge, this text cftablifhes the rule of decifion on fuch a cafe It will 
be mentioned, that hypothecation is not Valid on a writing alone without en- 
joyment Thefe interpretations are cither founded on the text, or on the rea- 
Xon of the law* They Ihould all be admitted 

As to the fecond queftion, (tbewbok Jeht bting tendered, muji it be accept- 
ed?) if the debtor have contracted the debt on an agreement, that the pledge, 
confifting of land or the like, /hall be enjoyed fo long as the principal fum 
remain undifchargcd, but that no mtereft (hall be paid mdependent of the pledge, 
in tliat cafe, the principal alone being tendered, it muft be accepted The 
fame fage ordams it 


i cm 

VrIhaspati — ^When the debtor, tendering the principal fum, 
demands the pledge, even then it muft be rcleafed , other- 
■wife, the creditor is criminal. 

This concerns a pledge to be ulol for an indefinite period 

The Retnacara 

“ OTHErwiSE , ’ that is, if he procraftinate, coveting the cnjojmenf oi 
the pledge, or if he covet ijsd other jntcreft The following text de- 

claresan offence as well in regard to pledges for cuftodj as oibers. 

CIV 

Ya jnyawalcya . — To the debtor, who comes to redeem hi5 
pledge, the creditor fhall reftore it or be pumfhed as a 
thief, and, if the creditor be dcfld or abfent, the debtor 
may pay the debt to his kinfmen, and fhall Cake back bis 
pledge. 


Wi 0 
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** Who comes to redeem his plcdgej” who approaches the credibr, 
bringing what is due to the creditor, namely the principal fum with or with- 
out intcreft. To him the pledge fliall be reftored by the creditor, after re- 
ceiving the money from the debtor. Otberwife, if he do not rcllore ity he 
is guilty of Healing 5 tbatixt be Jhall be punipied. 

CuandrWarA. 

Ip the creditor be dead, or have gone to another country, what muft be 
done ? The fage replies, '* if the creditor be dead or abfent, the debtor may 
pay the money to his kinfmen to his Tons and the rcH ; to his heir, or 
to any perfon charged with the fuppoit of his family: “ and he firall take 
back the pledge” from the fons and the reft- 

** To his kinfmen literally, to his family; that is, to his fons and 
the reft. 

The Retn&eara* 


To his family j” to liis fervant or agent. 

The Mitiejhard, 

Should the fon or other competent perfon refufe to rcHore the pledge, 
then, by the fame reafoning as before, he is guilty of theft, Ifanydjf- 
pute arife concerning the receipt of his properly by either party, tliat mud 
be determined, and the delivery and receipt rmdt good. Ifa falfc pica be 
fet up, through avarice, by the creditor, he Ihall be puniDied as a thief. 
If the fon of the pledgee fay, “ I have not power to accept payment of the 
debt udihout my father's confeot,” what muft be done in fuch a cafe, svill 
be mcniioned in its place. The debtor being dead or abfent, if his fon or 
other heir come to the creditor or to his fon, for the purpofe of paying the 
principal fum ^VJtll intereil, then alfo, as before, muH the pledge be rcA 
tored. Such is the unexceptionable method of Chande^swara, 

To the debtor, who comes to redeem his pledge, it muft be reftoredby 
the creditor on receiving the principal and intercH, 


The Dspccaltcd, 
But 
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But HeLaT^ udha expounds tlicfirft half of the text of Ya'jn^ at- 
CYA (CIV) and the text of Yrhiaspati (CIII), ‘hating mortgaged a %j|. 
Jage or the like, on the next day he comes to pay the debt , but th- credi- 
tor, coveting jntereft, neither accepts pa} ment of the debt, nor rclmquiffrts 
the mortgage , m that cafe, he fliall be pumfhed as a thief Ultiimt-Iy 
there isnodiJFerencc It is only ncccITiiy, that a pledge be rcftorc 1 hy the 
creditor, on receiving from the debtor tbc amount tl cn due, / i-i / th* 
principal Arm with or u itbout inlercft Or, if the creditor be not at bind, 
the debtmuft be paid to his Ton or other reprcfcntativc , and from him niuft 
the pledge be received, as abotcmentioned HELA\t;oH<» grounding 
his glofs cn that of Ciiande swara, has in no refp-dl contradifted il 

When land is mortgaged on thcA terms, “ this land Anil heenjojedby 
thee to the end of fuch a period, ’ the land flnll be enjo}cd to the end of 
that period, the debtor cannot compulfivcly redeem the pledge on the fe- 
cond day after the debt was conlrafled for there is no fuch fpccnl law, 
and the texts of Vrhiaspati and others ordain penalties for other cafes 
This appears from the condition, that no definite period hate been fixed, 
as Aated m the glofs of Cuavoe swar * this concerns a pledge fo be 
ufed for an indefinite period By IIela Vudna's cxprcflion, ‘'onthcfc- 
cond da} it is intimated, thit a debtor miy redeem a pledge b; tir p^jy- 
ment of the principal onl) on the fecond da) , on the fubfequent da} or la* 
ter he muft pa) the debt with interch but, if tbt ftipii’iatci perio’^ bexm* 
expired, he cannot redeem the pledge for that is fugg-flcd b) the phrafe. 

“ on tlic fecond da},’ and by the condiiiant as fpccifrj b) Cha* or s\v \- 
riA, that It be unhmued as to time, an 1 that is not cantri^iAcd m the 
work of HttA YtDll \ 



( ^77 ) 

tion Chande'’swarA hasfaid, ** a pledge to be ufcd for no definite pe- 
iiod ” andthismuftbeacknowIcdgelevenbyHELA‘’YUi>iiA, for the foU 
lowing text IS expounded, what has not been held to the clofc of its 
term ” 


CV 

VamASPATi: — W hen a houfe or field mortgaged for ufe 
has not been held to the clofe of its term, neither can the 
debtor obtain his property, nor the creditor obtain the 
debt.* 

However two cafes ha\e been <lalcd by two authors, in which the debt 
may be difchargcd by payment of the principal only. Such is the differ- 
ence. 

Ir the creditor be dead or abfent, Ya jnVawaecya has ordained, that 
the pledge may be redeemed by payment of the debt lo hij fon or other re- 
prcfentative The fame UgtJfaScr propounds another cafe 

CVI. 

Ya'jnyawalcya: — Or appraifed at the value it then bears, 
It may remain tvith the creditor, exempt from intereft. 

The pledged chattel, then appraifcdby men fkilful in \aluation, may be 
fixed in the creditor’s pofleflion, with the atte/lation of witnefics Thence 
forward the principal, though not paid, carries no intcrcft, for the debt is 
in a manner difchargcd by the appraifcmcnt of the pledge If the creditor 
be not at band, ibe debtor may redeem the pledge from his fons or other 
reprrJmUU’Les and pay the debt to them, or he may fix the pledge m the 
cicditor’s hands at the value It then bears the particle “ or'* intends this 
alternative. 

Av alternative is of tivo forts, optional or regulated bj the law. *« Op- 
tional ” may be infVanccd in wntten contradls and attcftation , at the option 
« <«e tte gloA on t&u text uted *t T CXVIU 
X T 


of 
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Bi the crediior th^ debt rray bt delivered v iih a 'inhng o- uith an itlefli- 
tion. “ ircguUted by ihs 1 lO** xas^ be cfempljfita in quadrupled cr 
jjftnpled , quadrupled, if the loan conhiled of xloths or the like , c^li- 
plcd, jf clarified butter and the like were lent and here an aUematn e arifts 
mrcfpedlof Isgalx gulition 

CHANDiT-ewARi intends onl} n regulated cafl For c^nple, if the 
creditor be d-ad, and his Ton or other heir be prefi-nt, ih* pledge may b" re- 
deemed by paying tb* oeot to Iiim only By parity of rcafonmg the fame 
“inay hf the creditor refide in another conn tr}, if he be confined by 

the king, have nbfeonded through fear of the king or the like be afHiftcd 
mth difeafe, be infant or tb* like Conlequently, \rhcn a competent cre- 
ditor IS abf-nt and his fon orothcr is prefent, if the debtor 

can redeem the pledge from the fon or other and the fon W 

reprefentatise can accept payment from the debtor, lie may redeem the 
pledge by payment of the debt to that fon orreprefentatj^e This is on** 
cafe But if the fon or other heir refide abroad wuh the creditor , or if th4 
creditor be dead and lus fon or h-ir refide in another country, or be con- 
fined byiheking orlnsc ibfconded, or (f th- fon or heir fay, *myfaf?ieri 
^\ho refides in another country knows all the circumfiances, I am totally 
uninformed , or if the creditor or debtor difputc the matter r in cf/ the/e 
cafes tl e debtor muft fix the pledge in the hands of the credilOTi appnifcd a 
iVjt f'lVoc « aVjtn kjtais TW rh ‘iVit t7.5t. 

If he and his family refide m another cojntr}, how fiiould mortgaged 
land or the Jik- b* fixed in the hands of the creditor? ft is anfivcrcd, 

* through h m, w 1 o tranfmits the produ'^c of land or the lik“ fituated in ons 
prOvincCr fo a creditor refiding m another province ftich a pledge « ojoy- 

cd or, in \ huevtr mann-r the pledge was previoufiy pofiefTed, e\en fo (f 
may be fixed m his hands* But this caf* fiippofcs the debtor’s infli to part 
wuh the pledge by felling if, or fo reditn t? by borrot ing mon y clf*^" 
where 

Tnus, if the creditor be not lb arcumflanced, that he can rcllore the 
* but the debtor, to fell it, or haMng borrowed mosc^ elfewhcrr, 
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•wiihcs to- redeem the pledge, what muft: be done ? For this Ya'jnya- 
WAlcya provides, ” orappraifed, it may remain with the creditor,” 

CnAKDESWARA. 

SiN'Cfi the creditor is not prefent and competent, the deator’s with can- 
not be gratified. But, if the debtor have no defirc to redeem the pledge, by 
•whofe defirc fiiould the pledge be redeemed? It mull wait the debtor’s 
wifh and his- defirc to part with the pledge is incfFeflual without 
Ibme mode of payment of the debt. It mnfl therefore wait his fale of 
the pledge, or his borrowing money clfcwhere. This, however, is mere- 
ly illuftrative; for the fame rule is appofitc, if the debtor wifii to redeem 
the pledge, having obtained mon^ in alms,‘by commerce, or the like. 

Although the pledge cannot be Ibid to another while the debt remaifis 
undifcharged, fince redemption of the pledge without payment of the debt 
is denied by the te\t of Vr Thaspati (CII), ftill, if he could give confi- 
dence to the purchafer by a furety or otheri\ife, the debtor may have re- 
ceived the price. To fuch a cafe this rule is applicable. The two cafes, 
•as mentioned by YAjNYAWALCYAandconncfled by the word “ or*' which 
intends the regulated alternative, muft be wnderftood only ^7hcn the cre- 
ditor is prefent and competent. 

IH the Dtpacahed, ''Su'lapa^iji obferves, if the pledge for any rcafbn 
de ttor rciftJted! (a tAer oWYoi”, obe jppwW jh* av aIv-w »ah\r, .Wo*/' 

temam in the houfe of the pledgee, exempt from intcreft. The exprefiion 
“ for any TC?ron” comprehends other cafes alfo, fuch as that ftated by 
Ciiaroe'swara. For example; the creditor is prefent and competent to 
zh’J trznfa^icrt, but the pledge, «thcr gold weighing a hundred pa^as, or 
ahorfe v,’h>ch had been feeti by many perfons, is at the creditor’s houfe ja 
another province, and he cannot immediately go thithcrj or a flavc or the 
Iihe, deli\ered as pUdge, has gone to another country on bufinefs; in thefe 
cafes, the pledge Ihculd beappraiiedby men comerfent withthe\'alue of 
things, after learning both from the debtor and creditor, that the gold is uti- 
miSed with other metalsandfo fonh, or that fuch is theage or ftrength of th- 
horfe or flare, and fo forth ; and the debtor fhould the pledge in the 
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ftands of the pledgee, declaring ** the pledge ifccrtained at fuch a \alueby 
appraifers “ and ^wtnelTes, or certified m writing, fiialJ remain m thy pofTcf- 
fion. ’ So, in other cafes alfo Ultimitely there is no contradiflion be- 
tween thofe authors However, the ipprailementis made m fuch a cafe by 
defire of the creditor, or debtor, or both This exhibits a portion of the 
fuhjeBy which CuAsotswARA alfo has treated pannlly 

Btrr, if a p-riod were fispuhu/J, the creditor entertains no fuch wjlh be- 
fore the period expire, or if he do he has no right to the ufe of the 
pledge and mtereft cannot be forbidden at the will of the debtor. When 
the period Ins expired, the debtors option prevwls At his choice the 
pledge may be redeemed, or a \alue affixed to it, for, if he do not then 
redeem it, his property is detefted (C\II) Cur in a cafe unlimited as 
to lime, the redemption, or fofeclofurc, of the mortgngc depends folely on 
the smII of the debtor To txpitiatc \^o dd be vim ^ 

Herb the xiluntion of a j ledge only is mentioned, not its fale In this 
cafe, the creditor returning from abroad i ii) reflore the pledge on receiving 
fo much monej at ztat due i ben tb'- pldge 'sasvilucd Herein the Retnaecri 
concurs fiie fame Ihould bo underflood in the ptepfed cafe of a Have, 
and alfo in other cafes It fiiould be here obfersed, that, if the pledged 
flavc or other pa« n, ha\ ing grown old or fhc like, bears a lefs value irhen 
the creditor, returning from abroad, refiores the pledge, than was the u- 
lue at the time cf appraifement, the lofs muft f»U on the creditor alone* 
for a value was then affixed merely that the principal may bear no fiiribet 
mtereft But if the \iluebe enhanced b) circumfiances offcafon or 
111 e, the profit do-s not accrue to the cr ditor, for Yajnyadatta has 
no true property m the value of n chattel belonging to DE’tADATTi 
But the lofs falling on the creditor is the confequence of his fault in not then 
reflonng the pledge In this th'* c is nothing incongruous 

If the % ilu* of land or other mortgaged propcrl) , w Inch is permanen', he 
reduced from the cirrumfiances of the times or the like what is the rule ^ 1'' 
that cafe alfo the lofs falls on the creditor, fince the debtor may fay, 
value is only now reduced in confequence of a dearth or the like, vrh'til 
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^offered to redeem the pledge, it borea greater value ” By fpccifying “tbd 
\alueit then bears,” the fage intimates general!/ a pejj'hk lofs falling on the 
creditor, not/?a/e fpecially, that mfomcinftances no Jofs falls on the 
creditor But in faft all this muft be nndcrllood of the natunl price of com- 
modities if the debtor, redeeming the picdg- from thc-creduo on his return 
from abroad, fell it for alow pnee through thee igenceofhis affairs, he is not 
■entitled to recover the difference of price from the creditor , but only when the 
•juftpriceij-rei/z/feiiby circumftancesofleafon This fliouldbe held reafonable, 

WhCN mortgaged land or the like has been appraifcd, by whom ffiould it 
be enjoyed ? And is U pledged Have or the like to bs employed or not after 
rthe appraifement ? On thefe doubts it is faid, the ufeand profit ofa pledge is 
the intereft on it , inlereft ceafing, u follows, that the ufufruSi cenfes If the 
pledge were fuch is might be ufed iptibout detriment (for inf once, a tree or the 
like) butif thcufeofitnerenotauthonzcd, the ufc of it was prevjoudy un- 
lawful, furelyron, after the appratlement, it is unhuful before The 
pledge being nesctthclefs ufed la the fubfequent period, half the benefit muft 
be paid to the debtor, but ufed though forbidden, the whole profit 

muft be made good to the debtor If he affent to it, ufufrudt muft be admit- 
ted asauthonzed by him But the cxprcifion of YAjNyAWiiLCYA, “ may 
remain with the creditor,” has been expounded, may be fixed in the credi- 
tor’s pojfejpanor enjoyment, fuppoGngthe cafe where the ufufruiS is not for- 
bidden Accordingly '"Su' \^K7kh\ has laid, » the pledge may remain in 
the houfe of the pledgee, exempt from intcrcll ,* not, ^ii may remain in the 
pledgee’s fcffefioo or enjoj ment * Thus may the law be concifely ftated. 

Yajnvawalcya (XLVI) propounds a form of redemption of a pledge 
when the creditor is prefent. This text concerns the cafe where the thing was 
pledged on thefe terms, “ when the double fum has been received from the 
tife of the pledge, u Ihill be reftoted by thee” That is, proiidcd intereft 
were ftipulatcd i c\Tc fl d^e mtf le ref red on payment of the principal 
only. This is called in the vorld a \oidable pledge 
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^ CVIII. 

Vrihaspati: — ^Whek land or other iminovcalk property haS 
been enjoyed, and more than the principal debt has accrued 
therefrom, then, the principal and intereft having been 
realized, the debtor fhall obtain his pledge. 

When land or the like has been enjoyed, and by that enjoyment more 
than the amount of the principal, that is, interell, 6as htn rtcehsd, lurcly 
the principal fum has been obtained i repeating this, the fage propounds the 
law, “ the principal and intereft having been realized" &c. The appofitioti 
is conneilive. ChaudeTswara delivers a {imdarglofs. This muft be un- 
derftood only when it was agreed, that the pledge ihould be reftoredafterthe 
principal and intereft have been realized r for it coincides with thc^tcxt of 
Ya'ikyawalcva above cited. The fame exprefsiy declares it. 


CIX. 

Ya'jnyawalcya: — ^When a debtor mortgages land to his 
creditor, declaring and fpecifying, this fhall be enjoyed 
by thee, even though intereft ceafe on becoming equal to ths 
principal ! ” 

2, That pledge {hall be reftored to the debtor, whenever 
the'principal and intereft ftiall have been received. This 
is declared to be the legal rule concerning pledges for loans 
on intereft. 

*' Spccipyinc j’* afccrtain'ng. *• Although intereft have ccafedi” al- 
though it have reached the limit of intereft, the pledge fliall be nevcrthclcls 
enjoyed until the principal and intereft be paid. 

The Reir.dcara, 

Ir the pledge be delivered with an agreement, that it may be ufed even 
after the period, in which intereft accumulates to its higheft limit, the cn 
joyment of it is rcafonable esen after the period in which the higheft intcr- 
eft accumulates. In anfw cr to the quellion, how Jong may it be ufed ? This 
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text particularly ftitcs, fo long as the principal and interefl are not acquitted by 
tbcojfe of the pledge, the creditor may ofe it. The import of the text may 
be tl\u5 Jftated on adull confideraUon of the glofs deliv cred in the Helracara 

It fhould not be affirmed, that this text concerns lOnly the c^fc -of a 
fpecial agreement, and the preceding text (CVIII) the cafe where no 
fpecial agreement has been made, and thus, jf no period ha\c been 
flipulated, the creditor muft reJeafe the pledge when the debt is doubled; 
but, in the cafe qf a fpecial agreeqient, »tlie pledge dhaU be enjoyed un- 
til the debt )be difcharged, and the text permits the pledge to be fo long 
enjoyed. -The foJlot/ing rule of Vrsnwtr denies the trcdcmption of the 
pledge without a 'TpeCial agreement# even though the debt be doubled- 

cx 

Vishnu ; — Even though the utmoft intereft have accumulat- 
ed, Ms nscri not icflqrc an immoveable pledge, 

without a fpecial agreement. 

T^rc mcanmgofthe te\i (CIX) js this, when the debtor delivers a 
pledge declaring and fpecifying, " this land fhall be enjoyed by thee (the 
creditor) even though inlcreft ceafe on becoming equal to the principal,*' (for 
the intcreft has accumulated /oi^ror/Tj^ /iTOTir, %\hcn mtcreft ecafes,) that 
pledge pallitrejicrtd, when the principal bai been rccci% ed. Jt js conrequent- 
ly fuggefted, that a pledge may be ufed until the prinapal fum Ibe dif- 
charged, even though intcreft have regularly ceafed Or the text(as/oi>e 
remark) may be expounded in a different import. When a pledge is deli- 
vered witli anagreement.thatst fhall be enjoyedeventhough mtcreftccafe, 
in tliat cafe, when the interefl has been received from the ufe of the pledge. 

It mufl be reflered, if the principal be difcharged out of ether funds ; but 
if not, the pledge maj ffilJ be retained. 

exf 

Ya'jn^awalcya ’ — But 3 pledge Ihall he enjoyed until aC" 
tuai payment of tho debt. 
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If a debt, amountxilg to one hundred fuvernas^ be nearly difcharged, tut 
five fuvernat remain doe, the fenfc of the text is, that fo long as that remain 
unpaid, the pledge Jhall be retained No law dircfts, that the half or quarter of 
the pledge fhall be re/lored On the other hand, in the foregoing glofs ori 
the text cited from Va ihxspati (Cll),it is not pofitively ordained, that it 
maynotbereftored But this feems a great difparity Ifany particular prac- 
tice fubfift in certain countries, it fiiould be deemed fatisfadlory. This fhould 
be held by the wife In fail, it follows from the condition ftated in the text 
of Vr uiaspati above cited (Cli), “ agatnfthis will,” that the pledge may 
be reftored if the creditor confent, and fuch confent is proper m this cafe, 
lince the ufe of a pledge adapted to a large fum is improper, when a fmall 
fum only remains due 

How IS the principal or the mtereft liquidated from the ufe of the pledge ? 
The form may be thus ftated wli»n arable land has been mortgaged, and 
a debt contraited, in the month of the produce being gathered in 

the month o(Paufht, and the mtereft due Uorei''Srazarta io Margahrjl a* be- 
ing liquidated from the price of that produce, if the amount exceed /-iem/er- 
tjl, thcprincipal may b-liquidatcd, ifjt be deficient, payment V. 1 II be wIm 
from the value of the prod ucc obtained in the following year If ir be an- 
nually deficient, the pledge may be enjoyed for a longer time than fix years 
and eight months, even until the mtereft be fullj difcharged afterwards, 
on payment of the principal, the pledge (hall be delivered up But « hen the 
exaZl amount di mfcrcTt, neit'ncr more nor 'icfs, is oViamefi 5rom ’land in t’ne 
month of Jht ha (the debt being contrafted on th- mortgage of inhabited 
ground, tie rent of exbtcb u papabk in that mcatb , apcriodof thirteen jears 
andfour months mull be completed in that cafe the debt is difcharged with 
mtereft, on receipt of half or a pari only of the amount of rent for the cur- 
rent) car. 

This occursm the cafe of legal mtereft at the rateof an eightieth parto/" 
the prin tpal But the ufs of a pledge, until the principal fum he paid 
from other funds, occurs in the cafe of mtereft by enjoyment If the prin- 
cipal be paid in the month of JyatJht*ba, the rent of the mortgaged ground 


Zz 



( >S6 ) 

mufl: be received ia due proportions by both parties.* As a pledges nuy not 
receive ihc whole rent in the month of Paufia, ^v•hen the owner, coh'irafl- 
ing the debt in the month of Cdrtica^ mortgages land which affords a>:nu::l 
rent in the month of Paujhi, but fhall receive ihc proportion of rent for tu o 
months ; fo, if payment be made, after fome years, in the month of ''Srd~ 
I'ana, lie (hall receive the proportionate rent for feven months of the cur- 
rent year; that is feven parts of the whole rent divided into twelve parts. 
But if he receive the whole rent, inadvertently, in the month of Paufog 
of the firfl year, then deducing a fum fufiicient to difchargc iheintcrcfl, 
the furplus fliouU be applied to liquidate the principal. In fuch efreum- 
flanccs, the principal bcingannually diminifiicd, it is fully liquidated in a 
fliori period. If the land cannot yield fo much rent in a fubrequent year, 
the debtor mull makegood tlie fum /Vom his own funds in conformity with 
the agreement. If it produce a furplus, that xnpft be applied fo the liqui- 
dation of the principal i and intcrcll fliall not fubfequcnily be paid on that 
fa^l ef tU frinvpah 

Yet, if the agreement bore, that the pledge dial! be enjoyed until the 
principal be paid, the fame rule prevails in the cafe of a mortgage of inha- 
bited ground ; for, dnee rent fliould be daily receivable for the occupancy gf 
the f^rtuniy it is proper, that the creditor fliould receive the rent accruing 
from the date of the loan. If Jandorthc like be mortgaged, wbichyields 
rent on account of the produce, receivable by cuRom on a day certain, 
and if the payment be fettled for the month of tl'cn, although the 

whole rent for that year svoulJ othfrsrrfe hatebecn received, yrl, if the debt 
be paid in the fubfequent month of Mur^siUjbOy it appears from the reafon of 
the law, that the creditor fliall not receive the rent of that ) car ; fince a day 
has been fcl for thepsymcni of rent oa account of produce, and tbc land was 
pofTefledby the creditor on that day in thcycar when thcloanuai made, but 
had been redeemed before that day in the year uhen the debt h pa«h 
Still, however, as an inconfiflcncy would occur in prafiicc, becaufe no in- 
icrcfl would be received, when a debt, contrafled on the fecurity of fudi o 
mortgage in the month of j, was difchargcd in the earlier month of 
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Mdrgaiirjha, in a JuhJequent year^ the matter mull be othenvjfe regulated, by 
a diftribution of the rent as before, or \iiy yielding the rent of the fubfequent 
year. 

If a milch cow or the like be pledged for ufe and profit, theintcreft ftiould 
beliquidated, in conformity with the agreement, from the computed daily 
profit; and, if poflible, the principal fhould be liquidated. This induftioft 
has the authority oflaw. With the conlent of the debtor and creditor, art 
adjuftment is formed on a middle valuation fettled by arbitrators. Such 
is the current praflicc. ' ‘ 

** Tnc double fum,’’ in the text of Yajnvawalcya (XLVI), fuppofe^ 
a loan of gold or the like ; but, if clothes or the like were lent, a treble fom 
and fo foith tnuftbe undeeftood, as dated In the feftion. on limits of intcreft. 
However, when the agreement was in this or fimilar forms, ** 1 will reftord 
the pledge, when the double fum has been received,” the creditor nerd 
not reftore the pledge before the debthas been difeharged. Thus Visn- 
NU, having premifed, that the creditor muft reftore the pledge, fubjoins 
above cited {CX). ‘ ’ 

MANYj^^rrwI agreements may he made in rcrpcdl of pledges. Some of 
thefe ftiall be /row mentioned, i. “ This land is mortgaged for a debt of 
** iweniy Juvernas ; when forty ^/irurmoj have been realized from the ufe of 
tt, you rnuJe rdieaSe '^ne mortgage.” \ dxti tuA. I'eiretr* iVa 

“ when the principal has accumulated to forty fuvernas, this fhall become 
“ thy abfolute property.” 3. The pledge fhall be enjoyed by you, until 
“ the principal and interefi have been realized.” 4. If I do not then re- 
“ deemthe pledge, when the principalandintcrcfthavebcen realized, it fhall 
** become thy abfolute property.” 5. ** The pledge fhall be enjoyed by you 
“ for ten years.” 6. “ The pledge fhall be releafed on the receipt of the 
“ principal fum at the end of three years.” 7. '* If I do not redeem the 
“ pledge at the expiration of ten years, it fhall become thy abfolute pro- 
“ perly.” 8. “ If I do not redeem the pledge by paying the principal 
“ fum at the expiration of three years, it fhall become thy abfolute proper- 
“ ty." 9. “ The pledge fliall be enjoyed by you for three years, I will 
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mu/l be received in due proportions by both parties.* As a pledgee may not 
receive the whole rent in the month of when the owner, conlraft- 

ing the debt in the month of Cdr/fca, mortgages land wluch affords annual 
rent in the month of Paujha, but ihall receive the proportion of rent for t\\ o 
months ; fo, if payment be made, after feme years, in the month of ''Srd~ 
vanUy he fhall receive the proportionate rent for feven months of the cur- 
rent year; that is feven parts of the whole rent divided into twelve parts. 
But if he receive the whole rent, inadvertently, in the month of Paufba 
of the fitft year, then deducting a fum fufficient to difeharge the intcreft, 
the furplus fhould be applied to liquidate the principal. In fuch circum- 
flances, the principal being annually diminifhcd, it is fully liquidated in a 
fliort period. If the land cannot yield fo much rent in a fubfequent year, 
the debtor muft make good the Aim from lus own funds in conformity with 
the agreement. If it produce a furplus, that mpft be applied to the liqui- 
dation of the principal and intereftfhall not fubfequcntly be paid on that 
pari cf the principal. . i ' < 

Yet, if the agreement bore, that the pledge iliall be enjoyed until the 
principal be paid, the fame rule prctails in the cafe of a mortgage of inha- 
bited ground ; for, fince rent (hould be daily receivable for the occupancy of 
tbe ground, it is proper, that the creditor fhould receive the rent accruing 
from the date of the loan. 'If landorthc like be mortgaged, whichyields 
rent on account of the produce, receivable by cuftom on a day certain, 
and if the payment be fettled for the month of Paujha, then, although the 
whole rent for that year would otbentife ha\c been received, yet, if the debt 
be paid in the fubfequent month of Mdrgaiirfba, it .appears from the rcafon of 
the law, that the creditor lhall not receive the rent of that year ; Ance a day 
has been fet for tbcpiymcnl of rent on account of produce, and the land was 
pofTcfTcdby the creditor on that day in the year when the loan was made, but 
had been redeemed before that day in the year when the debt is paid. 
Still, however, as an inconfiflencj' uould occur in praflice, bccaufc no in- 
tereft would be received, when a debt, conlraflcd on the fccurity of fuch a 
mortgage in the month of MdgBa, was difeharged in the earlier month of 

• EieAVd cl:; full isooat of uitreft ira< rrAiize^ ia t&e cf tie 

MdrgoSlrJia, 



{.' 187 ) 

MdrgHirfia, in a fubjequent year, the matter mud be olhenvifc regulated, by 
a diftnbution of the rent as before, or hy yUtding the rent of the fubfcqucnt 
year. 

If a milch cow or the like be pledged forufe and profit, the intcreft flxould 
beliquidated, in conformity with the agreement, from the computed daily 
profit; and, if poffible, the principal ftiould be liquidated. This induflioit 
has the authority of law. With the confent of the debtor and creditor, art 
adjuftment is formed on a middle valuation fettled by arbitrators. Such 
is the current praflicc. 

“ The double fum,*’ in the text of Yajnyawalcya (XLVI), fuppofeS 
a loan of gold or the like ; but, if clothes or the like were lent, a treble fum 
and fo forth muftbe underflood, as fiated in the feftion on limits of interefi. 
However,, when the agreement was in this or fimilar forms, ** I willreflord 
the pledge, when the double fum has been received,” the creditor need 
not reftore the pledge before the debt has been difeharged. Thus Visn- 
uu, having premifed, that the creditor mull rcfiorc the pledge, fubjoins 
the text ciVfd (CX). * ‘ 

Many fpectal agreements may be made in rclpcdi of pledges. Some of 
thefe fliall be now mentioned, i. This land is mortgaged for a debt of 
“ twenty fuvernas ; when forty have been realized from the ufe of 

“ it, you mufi releafe the mortgage.” 2. “ If I do not redeem the pledge 
“ when the principal has accumulated to forty fuvernas, this lhall become 
“ thy abfolutc property.” 3. ** The pledge fhall be enjoyed by you, until 
the principal and intcreft have been realized." 4. “ If I do notthenre- 
“ deem the pledge, Nvhen thcprlncipalandintcrcfi have been realized, it lhall 
become tby abfolutc pTopexty.” 5. «* The pledge fhall be enjoyed by you 
•' for ten years." 6. “ The pledge (liall be rclcafed on the receipt of the 
“ principal fum at the end of three years.” 7. “ If I do not redeem the 
*' pledge at the expiration of ten years, it fhall become thy abfolutc pro- 
“ perty. * 8. “ If I do not redeem the pledge by paying the principal 
fum at the expiration of three years, it fhall become thy abfolutc proper- 
ty- 9. The pledge ihall be enjo^d by you for three years, I will 
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aHenrards redeem It by paying the principal fum, if I do not rede-n if 
** at the expiration of tlie fifth year, it fhall becom'' thy ibfolute propety " 
10 “ EnjO) the pledge for ten years, and you may fubfcqucntly enjoy u 
'* unhfs I then redeem //, if I do not redeem it at the clofe of the tuclf h 
“ year, It finll become thy abfolutc property ” n “ This pledge ma Ls 
“ ufed by thee fo long as intercft accrues , afterwards, on receipt of the 
“ principal, the pledge muft be rellorcd ’* 12 ** If I do not then redeem 

“ It, the pledge fhall become thy ebfolutc property ’ 13 “Ifldonotrc- 

'* deem it within two fubfequent years itfiial! become thy abfoltitcpropcr- 
“ ty 14 The pledge may be ufed until I pay the principal futn ’ 15 

“ If I do not pay the pnncipal and redeem the pledge, it lhall b com* 
“ thy abfolutc property ‘ 

MoRTGACinc this -Milage or the like, I borrow twenty ytrrrrc/, from 
** this ullage thou finlt receuc intereft on tliat Aim nt the rate of an cigli- 
“ tieth part of the prmapal , the remainder fliall be rcccucd by me * Ten 
forms of this agreementi as above Hated make twenty eight forms* 
Agam; mortgaging a ullage or the like the debtor fays, •* halforaquar- 
'* ter of the produce of this ullage flull be enjoy cd 1 y y ou ; thereftlwill 
“ take* Since there arc Mfo ten forms of this "igrc-ment, forty modes of 
agreement ba>c been fuggcHcd 'Accepting this villas^cor the like in pawn, 

" lend twenty ’ lorty other fonns may be Hated m this mod* 

** Accept this MiUgc itt psinif from ns proJirre fwpplj the eancH/cj 
" inadcnt to it, gne me ten ftrerras^ and take the remain Jcryourfclf’ 

In this mode there may be numerous forms of agreement and \ariouj 
forms exiH in fixing the term of ih* mortgage and fo forth To a\ oicJ pro 
bxity they arc here unnoticed, but they ar" numtro 1$ T 1 c law concern- 
ing them may be underflood by tU rep-tition f lit rul : i ftiereJ rtf^ It * 
ctlers But a contraft for hypothecating// wrr*/ g/* ablutions tn th*Cj'7'r’/, 
and Use like, Hsal! be mentioned 

1 HE fettled law in refpcdl of iM* Under the firfl 2- 
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grcemcnt, thcfumof forty being completed, if the debtor, tender- 

ing the principal fum, offer to redeem the pledge, it mull be then releafed* 
Such is the opinion intimated in the Retnacara by the condition ftated (in 
the glofs on the text CIII) “ a pledge to be ufed for an indefinite period.” 
It has been already difculTed. But computing the fum realized ^rom the 
ufe of the pledge in the period during which it has been held, and fully liqui- 
dating the forty fuvernas, he may redeem the pledge. According to the 
VipacaUed, if he do not redeem the pledge when forty fwcernas have been 
realized, it becomes the foie property of the creditor. 

CXII. 

Ya'jnyawalcya: — The pledge is forfeited, if it be not re- 
deemed when the debt is doubled; Jince it is pledged for a 
ftipulated period, it is forfeited at that period : but a pledge 
to be ufed for an unlimited time is not forfeited. 

Ths debt being doubled, jf the debtor do not thin redeem the pledge, iC 
is forfeited to the creditor. A fimilar expolitlon i$ delivered in the Calpateru* 
But Hei.a*yudha fays, * this text concerns a pledge for cullody onlyt* 
in which opinion the author of the Mitdcfiard concurs. Their notion ap- 
pears to be this j if a beneficial pledge be not redeemed, although twice 
the principal have been received from its ufe, the creditor fuftains nolofsj 
why then ftiould it be forfeited ? But, lince a pledge for cuftody is not 
ufed, why Ihould the creditor long prclcrvc unprofiiably the property of 
another ? The pledge is therefore forfeited by a debtor, who has flipulatcd 
a period for redemption. 

Others think, that fuch rcafoning, which Is not authorized by the law, 
may not be tniftcd. At the llipulated period, whether before or after the 
principal is doubled, a pledge limited as to time is forfeited, and becomes 
the property of the creditor: and this concerns the feventh form of agree- 
ment. According to this opinion, what is the import of the phrafe, ** but 
a pledge to be ufed is not forfeited ? ” It concerns a pledge delivered for ufe, 
in the Cmrttcnth form <if egrummt, " the pledge may bn ufed until I pay 
the prindpal fum.” 


Ana 


But, 
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Si/T, although Jt be curforily intimated, that both fledges become the foie 
property of the creditor, whence cr the principal is doubled, provided the debt 
■confided in Ihells, whether pledged for ufc or cudody , dill, as reafonable prac- 
tice no where in the umverfe Ihows the creditor’s property iMthout the con- 
fent of the plcdgcor, when brafs or the like has been pledged with a fpecial a- 
greement, Chande'swara, therefore immating, thatitisnotadmifiiblcin 
his opinion, byadding“it mud bcotherwifecxpounded,”himfclfpropounds 
the cafe, that is forfeited which has been pledged with a declaration in this 
form, ** if the pledge be not redeemed when the principal is doubled, it /hall 
become thy /ble pioperty,” Con/cquentfy the fccond form only is intended by 
the exprefiton of Ya jnvawalcv a, “ the pledge is forfeited 

Tins IS founded only on the mconfiftcncy of n pradlicc Thus, 

under the fird form of agreement, if the pledge be not redeemed after the dou- 
ble fum has bwcn realized, amotcablc pledge may be udd, notice being given, 
to the debtor or his family (CKIX) The debtor’s prooerty is not then forfeit- 
ed, for there is no proof of fucb forfeiture , and noibingoppofcs thisapphca- 
tion of the phrafe, “a pledge to beufed is not forfeited ’ But immoveable 
property fiiould be redored when the double fum has been realized Such 
IS CiiANOESWARA^s Opinion and that is proper, for the land or other 
thing, which is pledged, belongs to the debtor while it remains a pledge, 
as much as it did before , but be cannot difpofc of it at plcafurc, while 
It IS a pledge hew then thoa}d the d^toc^s property be devefted whin 
the principal is doubled, fince there is no cfiicient contraft m the nature pf 
giftorfale? It fhould notbc objefted, that, und-r the authority of the text, 
the forfeiture of property in a pledge unrcdccnacd is acknowledged in the 
Mttaejiaro That is improper, finccitis difficult to deduce a forfeiture 
notprcMoufly ftipulated, from a text which may be othcrtvifc expounded 
It /hould be affirmed, that forfeiture of propertj only lakes place tn cafes la- 
tend'dh) ihe text of Ya jnyawai.cv A on title by Ibng poffcffion, 

CXIU 

Ya'jn\awalcya — He, who fees his land poffefled by a 
ftranger for twenty years, or lus perfonal eftate for ten 
years, without afferting his own right, lofcs his property 
in them. 
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"Fob. Yajnyawalcva vin a'fublcquent,u>-t declares property not for- 
ieited in certain cafes. * fj ' ^ • 

CXIV, 

'■'1 J 

•Ya JNYAWALCYA : — -EXCEPT pledges, boundaries, fealed de-^ 
pdfits, the wealth of idiots and infants, things amicably^ 
lent for ufe, and the property of a king, a woman, or a- 
prieft verfed in holy writ.* 

This alfo is fubfequently mentioned by CHANoasWAHA. What is 
propounded by the fage (CXII), ftatesthecaufc; “ pledged for a llipuUted 
period &c;” that, for which a fpecifick term was fettled, when his own 
property fhould be devefted and property Ihould be veiled in the creditor, 
is forfeited at the expiration of that term. In whatever cafe, and in whatever 
mode, the owner has agreed to the forfeiture of his own property and the 
con^gueni property of another, fo (haU it of courfe be. The period, ia 
which the principal is doubled, is a fpccifick term : this alfo is a llipulated 
term. Not fearing repetition, the fage has afligntd a caufc of forfeiture* 
Thus may the lavo he concifely expounded,, 

“ A TLEDGE to be ufed is not forfeited;” a pledge to be ufed for an un- 
limited time is not forfeited, even though Korn/rrwrif for a thoufand years. 
But if a period be llipulated, other texts arc found, iobicb provide for that 

The Ketndcara. 

Since there can be no enjoyment of produce from a pledge for cuHody 
only, a pledge for ufe is meant. ** For an unlimited time a pledge, for 
which no time has been llipulated, when the owner’s property fliall be dc« 
veiled and piopctty be veiled in the creditor, But, if a term be llipula- 
ted if a pledge be delivered with a term fixed for annulling his own pro- 
perty and veiling property in another, other texts of fages, quoted or un- 
^juQted, are found, -Jibicb proved' for that cafe. Confequcntly, whatever 
text declares the creditor’s property in the pledge, concerns this aloiie. 

• TMihftbnaifiicliirMi»triidintbi*plice. 
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Even where the principal fum has been doubled, and the forfeiture of pro-« 
perty has been Hipulated, Vr iH asp ati propounds a legal period for ihc 
equity of redemption^ 


cxv. 

Vr ih asp ATI : — After the time for payment has paft, and 
when intereft ceafes on becoming equal to the principal, the 
creditor lhall be owner of the pledge : but the debtor has 
a right to redeem it before ten days have elapfed. 

cxvr. 

Vya'sa; — Gold being doubled, and the ftipulated perioii 
having expired, the creditor becomes owner of the pledge, 
after the lapfe of fourteen days. 

2. But a pledge to be ufed, of which the term has elapfed, 
the debtor lhall only recover,, on then paying, from otheP 
funds, the exaft amount of the principal. 

After the time for payment has part wlien the term, which was 
fettled in, regard to the pledge, is completed, for example; ten years of 
the like in the yth form of agreement; three years or the like in the 8th i 
five years or the Hke in the gth; twelve years or the like in the loth; twa 
years after interefi has been fully liquidated, in the 13th; and, even in the 
14th form, any time fubfequent to the-payment oF the principal fum : in 
tbefc and fimilar inftanecs the period expires. How can it happen, that a 
man ftiould have paid the principal, and not have redeemed the pledge ? It 
may happen, when the principal fum has been any how received, through 
the intervention oF another, but the debtor, apprehenfive of pumjhmint on 
account of fome offence, has abfeonded. 

“ When intereft ceafes when the principalis doubled ; and this con- 
cerns the fecond form of agreement abovementioned. “ After the time foc 
paymentbas paft;” in this calc a term different from the period when in- 
tcreft ceafes fliould be underftood, by the fune rule with thccxpreflion 

*• bring 
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»' bring the kinc and oxen.”* The conftruftlon of the phrale is, the cre- 
ditor fliall be owner of the pledge. 

** Before ten days have elapfed;** docs not this concern the cafe, 
where it is agreed, “ if I do not redeem the pledge within ten days 
after the principal is doubled, it fliall become thy abfolute property?" 
This ihould not be affirmed; for it would be inconfifient with praElice. 
When no fuch agreement is made, the interval of ten days is never- 
thelefs required i and that would be inapplicable, when the term was 
pail. Such is the mode of interpretation confiAent with the glofs of the 
Retnacara, 

The interval of ten days, ordained by Vriiiaspati, muA be undcr- 
Aood of a debtor, who refides at home. But, if he do not, Vita'sa pro- 
pounds the rule (CXVI). “ Gold being doubled,” has the fame import 
with the expreifion when intcreA cealcs.’* The Aipuhied period being 
expired when a term has been fixed in regard to the pledge, and that 
term IS paA. It correfponds with the preceding text. The fubfequent 
\erfe (CXVI 2) is intended for another diAindlion, “ The exaft amount;’* 
that is, without intcrcA. 

The RetnScara. 

Consequently this concerns the fourth, eighth, and fifteenth forms of 
agreement. 

Here an obfervation Aiould be made. If the debtorhappen to have gone 
to a diAant country, or be dead, and his fon, or other heir, be not yet capa- 
ble of bufinefs j or if the debtor be a captive; even in thefe and fimilar ca- 
fes, no law ordains, that the property fhall not vcA in the creditor, when 
the term of the mortgage is expired. It can only become the property of the 
debtor or of his fon, when the creditor, through tendernefs, or at the inter- 
ccfilon of others, rcAores it. But, when the agreement runsin this form, 

if I remain in my own country, and do not redeem the pledge, it Aiall 

* TOerecccMraiMgencndiadi'woUierfpcaSck. T, 

Bbb 
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become thy abfolutc property i** then, fhouU the debtor refide in a foreign 
country, he does not forfeit the pawn* 

If the creditor refide m a foreign country, the mode of proceeding has 
been mentioned (CIV and CVI). Bur, if the chattel happen not to be ap- 
praifed on that day, witnefics muft be taken of the debtor’s going to the cre- 
ditor’s houfe for the purpofe of redeeming the pledge. To this proceeding 
there is no objeftion. If a diftioncft creditor fufFcr the remaining days of 
the period to elapfe, and his fraudulent praflicc be proved, and the debtor’s 
going to the creditor for the purpofc of redeeming the pledge be alfo fub- 
flantiated, no lofs is fuftained by the debtor. Again, if the creditor and his 
famil} A\ere then abfent in a foreign countr), but the debtor go to him on 
hiS return from abroad, we argue that there is no ofTcncc if the debtor after- 
wards go abroad. More \s'ouId be fupeifluous. 

Under, the firft, third, fifth, eighth, and eleventh forms of agreement, if 
the pledge be long unredeemed, ma) , or maj not, the creditor h} pothecate it 
to another, or fell it? Inall forms of agreement, is a fale valid, which is made 
on the fuppofition of property in confequence of long enjoying the pledge? 

CXVII. 

Menu: — If he take a beneficial pledge, he muft have no 
other intcreft on the loan ; nor, after a great length of time, 
or xihcn the profis have amounted to the debt, can he affign 
or fell fuch a pledge. 

The firfl hcmiftich has been expounded (XCI) as forbidding other in- 
tereft, when theufeand profit of a pledge has been fettled as the onl) in- 
tcrefi The laft hcmiftich determines the two queftions propofed. 

“ After a great length of time;*’ when it has longremuncd *' Afilgn- 
jnentj” m pledge to another. “Sals,” an a£l devefting his own propert). 
Ho\ ever long it have remained, a pledge received, and left in lus poncflion 
after he has lumfclfafk'd money cf tb* d btsr^ mufl not be afligned by tb’crc- 
^itsr in pledge to another psrfian for alarger fjm. The Rettd'ara. 

‘ Assichment 
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* Assignment in pledge to another/ confequently, fo long as ^he debtor's 

property fubfifts, a creditor muft not aOlgn, as a pawn to another for mo- 
ney borrowed, a chattel pledged by his debtor. This text is expounded in 
a fimilar manner in the and by GoVinda Ra^a. Va'ches- 

FATi Mis'^ra and BhavadeVa alfo concur in this interpretation. 

‘ An aft devefting his own property :* fale is a contraft annulling the par- 
ly's own properly in his chattel after receiving a price j but, in this definition, 
an aft deveftinghis own property _/rCTp/riscxprciredby theword fale : it con- 
lequently fuggefts a gift or abfolute barter. The ox, pledged to, and pof- 
refled by, me, fiiall be this day employed in burden by you ; but to-morrow 
your ox fliall be employed by me : fuch an exchange for one day is never- 
thelefs unexceptionable. This apptars to be meant in the Retnacara, 

* After he has himfelf afkedwjwyg/ the debtor:* when the creditor de- 
mands money of the debtor, but he, though required, pays not the money 
nor receites back his pledge} then, if the creditor, impelled by poverty, 
attempt to aflign that fime pawn to another ptrfon for money borrowed, 
the text prevents him But Heea'yuoha explains “aflignment” gift. In 
his opinion, the creditor may receive a loan from another perfoti.affigmngthe 
pawned cbatlcl in pledge to him. Cullo^c abuatta alfo intimates, that 
the affignment of a pawn to another is unexceptionable, by adding, “ foru- 
fage allow s hypothecation of mortgaged land or the like to another perfon.'* 

On this interpretation, if the creditor contraft a debt, aifigning mort- 
gaged land or the like to another, then, Ihould he haply be unable to 
difcharge lus own debt, and the criminal debtor come to redeem his pledge, 
how fiiould the matter be adjufted ? On this it is corrcftly faid, if a 
pledge for cuflody be transferred as a pawn to another, and the debt be 
Icfs than the former one-, or equal to it, then, difcharging his own debt 
with the money paid by the original debtor, and thus redeeming the pledge, 
he fliould rcllorc it to theowncr. But a pledge fliould not be transferred 
as a pawn for a greater debts this is exprefsiy flatcd in the Relndcara and 
other works; “a pledge mufi: not be afligned for a larger fum.” It fhould 
alfo be confidered as meant in i\izMi^batit*hi, and by Go vinda Raja. 

If 
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If llic plcigc were for ufc, » fliould be transferred 'vidjoul any confr.v 
d.'jflion to die /:rr;-r s^TCcm:nt, For example; it fltould be a/Hj^ned by 
(he original creditor a declaration in this form, the pledge dnll be 
ufed fo long as I do not caufc the original debtor to pay the principal fum 
r.’.-:: l:rrsv:cd not in this form, ** it lliould be enjoyed ten years or the like.” 
Yet, if that be done by any carelcfs perfon, let the pledge be lodged in the 
hands of the ultimate creditor with the confcni of ihefirfl lender, along with 
a certificate of Its value at the rime, fetiJeJ by an appralfement made and 
ilgncd by five perfons. But, in fafi, Hiould a creduor rransfer a pledge, 
which he has received, on dt£Pnijhif terms, he Hiall be punifhed. In the 
the fimcmode fiioiiid the decifion bealfo argued in other cafes. But ihe'worJ 
“aHignment** is properly expounded as fignifying hypodiecatlon ; for, Jn 
certain cafes, hypothecation is forbidden, and gift may be comprehended in 
the definition of fale. To include permanent barter, the word falc mud be 
taken itt a fccondary fenfe. 

Trrfs ftfjcc is /banded on rcafon or irrrfnrmorisl u/tgc. If a crtAUof 
thcrttforc, in breach of (his hw, (rinjfer a pledge which he had taken, a 
moral offence Is not imputed to Irim, but the cinttcl mufl neceflarily be re-. 
Hored to the debtor when 1 c ofiers to redeem it (ClV); if the lift lender 
refufe to rclcafc the pledge, the original creditor may ba put to much trou- 
ble, or futlain a lofst this fiiojld be onJcrftooJ. Bat the lift creditor 
is only enabled to etacl another pledge from the original lertiler, or pay- 
ment of ilic principal and intercR, not to refufe the relcafc of the plcd^^c. 
Should the creJitor, jn breach of ibis liw, abfoluicly give it to any perfon, 
the gift linoivaliJj whence (hen /IicuM any benrfir, arifing from (hegt/f, 
be even ftippofcd ? Tor he has no property in the pledge, finccit Hs notljcen 
rcKnquifiud by the debtor; but its ufc alone has been conceded to him. 

*' Who can benefit by giving away the property of another?" This text 
fctVids a pretended gift. The falc of a pledge wdl be cenfidercd in the 
chapter on falc wiihcui ownerfirip. 

>!oRTCAcrr>Und orthe like fisouU be carefully preferved by the creditor; 

It Cieuld not Ij cey r’S“t be rrgleQtd. A debtor rrorigages land f?f (he 
debt ccalraclcd ; the creditor ufei »s a few jcari, and afierwarJ* sroth'r 

p^itrirf* 
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polTcfl'es it without any oppaGtioafrom him. In fach a cafe the debtor couli 
not redeem the mortgaged land, which had been poffefled for twenty years : 
for he is poor, but fees the land pofle/Ted by a ftranger, yetafTcrts not his 
title, erroncoufly thinking his oppofition improper becaufe a Granger poflefles 
it. Afterwards, when a law-fuitis inftituted, the pofleflbr having acquired a 
title by undiflurbed pofleffion for twenty years, the land cannot be reftored to 
the debtor offering to redeem the pledge, and the creditor mufl: give other land 
as an equivalent. Therefore it fhould not be ncglcded. This fome remark, 

. But 'O thers alk, why does not the debtor oppofe ? Since 

the pledge is loft by the fault of the debtor, an equivalent m land need not 
be given by the creditor. If the polTciror, though verbally forbidden, do not 
refrain, what can the debtor fay, when he applies to the king ? He may fay* 
this violent man poflefTes my land mortgaged to another; if the occupant be 
not now reftrainedj he will, after long pofleflion, aflert a title, becaufe he may 
have poflefled It twenty years. ” The debtor’s not applying to the king is there- 
fore an evident fault j why fljould the creditor give an equivalent for land loft 
by the debtor’s fault ? But if the pofleflbr, attending the court, afBrtn, that 
ihe pledgee gave him pofleflion, and that plea do not then appetr to be falfe j 
in fuch a cafe indeed the pledge is loft by the fault of the creditor alonct it is 
■therefore proper he fhould give an equivalent. 

Others agar/t hold, that the text of Ya'jnvawalcya (CXlV) being 
-equally applicable to a pledge received by another as to a pledge received by 
the poireffor himfclf, no title to that land is gained hy adverfe pofiefiion for 
twenty years. On this account ncglcfl has not been included in the text by 
theauthorof tho Retndcarn 3.ni\ thcreft. The juftnefs of thefc opinions 
fhould be examined under the head of title by long poflefllon.- more would 
be here fuperfluoiis. 

The term ( tranflatcd “aflignmefit”) may flgnily the nature of the thing. 
For example, a bracelet, an earring or the like, made of gold, fhould not, 
•by expofure to the fire, be reduced to gold bullion 'xbicb is its natural form j 
and the alteration of a pledge is forbidden by the word “and ” vsbicb tears 
tie fetfe of and the hke 
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But liypofhecation is nol forbidden in all cafey, Forinfiancc; oneba* 
contraflcd a debt, delivering a pledge on tlicfc terms, " the pledge may he 
ufed, folongas 1 do not pay the principal fom ; ” afjera lervycar* thecre- 
dhor demands the debt from the debtor, but he is unable ro difeharge it t 
the creditor therefore afTigns the pledge to another on fjmilar terms, and 
borrows an equal Turn. Sudi cafts occur in pradlice. 

This (ext (CXVn)accordmgfoCirANDc"swARA, VAciicsrATl, BifA- 
vadeVa, and oiliers, concerns a pledge for ufc or ciiftody with no fpccial 
ogreemenf. But the author of the Ca^fsttru fays, it concerns a pledge to be 
ufed. This is meniioncd on conlidention of the chief intent of the text, but 
with no \iewof reflrifling h to pledges for ufe. CirAKDiTswARA fo 
expounds the text. Bui the author of the /ififdcjlara haldi, that it fofcly 
concerns pledges for ufcj this Is only fuiublc on his interpretatien. 



contrad, ^\hether fale or gift, is valid. Hence the glofs, which fuppofes gift 
or fale by the debtor prohibited, is irrelevant. It fhouldnotbe objefted, 
how can gift or fale be valid, fince, by ftipulati'ng a fpectfick period, the 
owner has conceded his independence? Although he be not independent, 
his property fubfifts. Confequcntly, the efficient validity of fale or gift is un- 
controverted, if it be faid, as the debtor’s property in the pledge was^abfolute, 
fo Ihall be the buyer's or donee’s : and authors have not ftated as unfounded 
the text, “ an unredeemed pledge Ihall neither be fold nor given away.” 
Such is themode of interpretation agreeable to the glofs of Chande'swa- 
S.A : Va'chespatI and Bhavadeta concur in the fame expofition. 

r The text of Ya'jnyawalcya (CXIl) concerns the cafe of anagree- 
ment in the fecond form," if 1 do not redeem the pledge when the double 
fum has been realized, it /hall become thy abfolute property.” The text of 
Menu, *' nor, after a great length of time, can he afiign or fell fuch a pledge” 
(CXVII), concerns the cafe of an agreement m the firilform, where the 
claufe, *' it fliall becomethy abfoluteproperty,” hasnotbeen inferted. No 
contradiflion can be fuppofed between thefe two forms of agreement. 

In all agreements for a definite time, if the debtor wifhes to redeem the 
pledge within the flipulated period by paying the principal and intcreft, Vr i- 
HASPATi propounds the law for that cafe. 

CXVIII. 

Vrihaspati: * — When ahoufc or field, mortgaged for ufe, 
has not been held to the clofe of its term, neither can the 
debtor obtain his property, nor the creditor obtain the 
debt. 

2 . After the period is completed, the right of both to their 
rcfpc£live property is ordained; but, even while it is un- 
expired, they may refiore their property to each other by 
mutual confent. 

" For ufe;” the fcNcnth cafe has acaufal fenfe. Confequcntly the mcan- 

* Th* firft Tcrfe hii beta alreadjr cited and nnabeml CV, 
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ingis, a Iiourcor field, whicJi has been tnoitgagcd forufe. When lljat Ii>j 
not been held to the clcfc of its term;** when it has not reached the full 
term, neither can the creditor then recover the debt, nor the debtor obtain his 
mortgaged property. Con rcqumtly from this rcfult, that, while the period 
is incomplete, the debtor fhall not obtain his pledge, nor the creditor recover 
the debt, it follows, tint the wiflt of rccoscring tbc pledge is incficftual. 
After tbc period is completed, the right of both the creditor and debtor to the 
money lent and to the pledge rcfpeilntly, that is, the freeufe of their owr:, 
is in full forte, Confcqucntly the creditor has a right to the money lent, 
and may life it as his own, at the full term; and the debtor Ins the fame 
light to the property mortgaged. Yet, c\cn \slijle the period is unexpired, 
if the creditor voluntarily accept pa) ment of the debt and rcHorc tlie pledge, 
'or If thexlcbtor freely difclnrge die debt to reco.cr the pledge, the debtor's 
right 10 the pledge, and the creditor's right to the monq- l*nt, are immediate- 
ly efficient. The fage declares it,** bat even while U is unexpired 5 :c.” 
they may aO: by mutual confent; may accept the debt, and receive back 
the pledge; with the confent of the creditor the debtor may take hi! pledge, 
and with the confent of tlic debtor the lender mny take his money. Con- 
fcqucntly, while the period is tincxpifcd, the debtor's wifli to recover hii 
pledge is fruitlefs without the confent of the creditor; and the creditor’s 
wini to obtain the money, without the confent of the debtor: buivshhtlie 
confent of both parties, it is eficflusl. Such is the interpretation according 
to the glofs delivered in the ilctrjccrj. 
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If tlie agreement run in this form, “ take this land as a pledge, and lend 
me twentj fuverncs vihen fhould the pledge be redeemed? On thispomt 
jt js faid, fuch being the words uttered by^the borrower, thelendcrmuft 
cfV, “ how long fhall I ufe the pledge ?” In anfwer to which the borrower 
fpccifies a term When the debtor has b^n long m the habit of receivmo* 
and repaying loans of tht fame crrdrfor, then, nothing being exprefsiy declared, 
there IS no tacit agrcetneni in regard to the term, confequenily this agreement 
falls within the forms above mentioned Or, Ihould it any how exceed tint 
enumeration of forms, the pledge muft be reftored when the double fum has 
been received, for it is of courfc legally lit, that a pledge be rcflored after 
the double fum has been received. 

Under the general law, that a pledge fliall be ufed until the d*bt be re- 
paid (CXI), is not the ufe of the pledge proper until the principal fum be 
difcharged ? No, from the romcid'nce of the text of Ca'tva'v‘aka 
V XXXVII 3, (where the ufe of a pledge for a loan made with an agreement, 
that the whole ufe and profit of the pledge ftiall betheonlyintereft, is de- 
nominated intereffc from the ufe oftheplcdg', and which is alfo called in- 
teteft by enjoyment) this text (CXI) muft be referred to the fame cafe* 
It fliould not be objefled, that there is no argument for the reftoration of a 
pledge, in fuch a cafe, after the double fum h 5 been realized The text of 
Ya AVVAi-CV A (XLVI) IS authority for fuch an induftion. Nor Qiouldit 
be objected, that this contradiCls the text of Vishnu (CX) That text is 
limited to immoveable property. Nor fhould it beaflsrtcd, that the word “im- 
moveable IS merely illuftrativc of a general fenfe. There is no proof to fupm 
port fuel an ajirtion ftiorzny grounds for rcftriClmg the text ofYA jnyawal- 
evA A pledge unlimited as^ to time muft therefore be relcafed when the 
double fum has been realized, provided it confift of moveable property; but 
immoveable property, under the authority of the law, may be ufed fo longas 
the principal remain undifchargcd. Even though it be not then redeemed, the 
debtor docs not forfeit his property m the pledge, for the text (CXII) concerns 
the cafe of an agreement containing a claufc to this ciTcdl, “ it fhall become thy 
abfolutc propert} But, if the debt be contrafled on a pledge given for con- 
fidence only, wnhout/tf<r^ a fpccial agreement, the debt fhould be recovered by 
the fame mode of recovery as ordauicd for debts unfccurcd by a pledge 
Ddd 


A 



( 202 } 

A PtfeDOE, dcUvefed by ihe pledgCor to give confidence to the lender, mu(i 
be carefully prefers cd by the creditor, and be rcflorcd on receipt of the whole 
fum due* 

The Relnacaro, 

CoNS£QirENTi.y, in the cafcef apledgcrobeufed, fince the ereditof may 
derive benefit from the ufc of it, he has no fohcitude in regard to the pay- 
merit of the money But, in the cafe of a pledge to be kept only, the creditor 
derives no benefit from the pledge, on the contrary, he has the trouble 
of keeping another s property , he may therefore be anxious to recover his 
money but, fince there is no other mode, he rauft adopt one of the five 
modes of recovery, that which is confonant to moral duty, fuit in court, legal 
deceit, lawful confinement, or Violent compulfion and, in fuch a cafe, the 
time for recovering the debt is that, which was ftipulated by the borrower for 
the payment of the debt ) or, if none were ftipulatedt the period when the debt 
li doubled , for that is prefenbed by law as the time for redeeming a pledge 
This IS confifient with reafon and this mode of proceeding, fay fome law- 
yerS) fuppofes a cafe where the ufe of the pledge has been forbidden , of it fup- 
pofes the cafe of a pledge confiding of mafles of iron and the like 

But, if the debtor be abfent, having abfeonded or the like, from whom 
fhall the creditor recover his moncy^ A text of hw, cited in the 
provides for this cafe 


exjx 

Smrr/r — After giving notice to the debtor’s family, a 
pledge for cuftody may be ufed when the principal is 
doubled , and fo may a pledge for a limited period, when 
that period is expired. 

Wmev the principal is doubled, a pledge for cuftody may be ufed after gi- 
ving notice to the debtor a family in this form , ** Having borrowed money 
*' from me, but not having yet redeemed the pledge the debtor has abfented 
** himfclf, and the principal has been now doubled by the intcreft , thou art 
hisheiri 1 therefore give thee notice as required by law, that bencefortli 

“ the 

t/ 
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** the pledge will be ufed by me.** The figc’s meaning is this ; if the deb-< 
tor’s heir hlmlclf pay the debt to the creditor, and take the pledge, or if he 
fay, wait a few days, I thall fend inrormation to the debtor,” the pledge muft 
not be then ufed. But, if the heir do not redeem the pledge, nor give infor- 
mation to the di&tar, then, taking the atteftation of fevcralperfons, the credit 
tormayufe the pledge. 

A PLEDGE fora limited period f* a pledge, for which afpecifick pefiod 
has been hxed, may be ufed after that period has expired, notice being hill 
given to the debtor’s family. Such is the lenle of the text. 

TilEufcofapledge delivered for ufe may be renewed: ifit be agreed, the 
** pledge (hall be enjoyed for two years j aftcravards, paying thedebtj I \Wll 
** redeem this pledge delivered for ufcj the ufe of the pledge fliail ceafe at the 
clofc of that period in fuch a calc, if the debtor, happening to go to atio* 
ther country, be abfent, and the debt be not paid, nor the pledge redeemed 
then the ufe of the pledge is authorized after notice given to the debtor’s fa- 
mily. What is faid by the author of the Retndcara, (' this authorizes the ufe of 
a pledge delivered for ufe without, however, conveying the abfolule property, 
if no period were Aipulatcd*), intends generally any moveable pledge for ufe un- 
der fuch circumAances. But immoveable property, being pledged for ule, 
muA only be relinquilhed, if it were agreed, *' I will rcAotc it when the prin- 
cipalis doubled or the like j” for, fince it cannot move to another place, 
c-aiikfti'rtu-apprdncT/lKm vfi "rrs Vc'ing ic’ireb'oy anufnwpct^on. 
moveable property muA be preferved tvith the utmoA care until it be rcAoftd 
to the debtor. 

In the prefent cafe, after notice given to the debtor’s family, the ufe of the 
pledge is to be taken as wages for the care of it. This is intended by thd 
text. Here ** the debtor’s family” is merely an inAance of a general injunc- 
tion : therefore, if the debtor himfelf be prefent, but procraAinate the re- 
demption of the pledge, it is reafonable, that the creditor fliould ufe it aAer giv- 
ing him notice: and this may be equally affirmed of pledges fot cuAtJdy and 
pledges for ufe , it Ihould bifo argued, if the agreement be in the iixth of o- 
ther fimilar form aboVc Aatcd, and fometimes alfo in other cafes. 

It ^ 
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It appears from the term ** may be ufed,’ and from the glofs, “ this 
authorizes the ufe of a pledge without, however, conveying the abfolute 
property, that the creditor /haJl only ufe the pledge he has no property 
therein, Confequently although the creditor ufe th“ pledge, itmuftberc- 
ftored to the debtor returning after the lapfc of fcvcral years. Such is the 
ienfe of the law 

In fuch a cafe, fliall the principal fum be received by the creditor v ith the 
whole interell ? To this qu'-ftion thcanfvicr is, it appears from the conditions 
in the te^rt of Vr Yiiaspati ( XCIl ) ** before intereft ccifcon the loan or 
before the flipulated period expire, ’ that th*re is no forfeiture of intereft in con- 
fcquence of ufing a plcdg** for cuflody after the p“riod has elapfed or the like 
But, in the cafe of clothes and fimilar things, fincethcy would be totally fpoiled 
by ulc, It IS reafonable, tint th- principal and mtercil ftiould be forfeited //r 
con/tquence aj ufmg them 

But, if the debtor die or abfeond and notice cannot be gisen to his fa- 
mily, what IS to be done? A text quoted m the Rctnacara provides for that 
cafe 


CiX 

Smr'ih ’ — If the debtor be mifling or dead, let the creditor 
produce the writing in a court of jujltccy and obtain a cer- 
1 tificate from the court, fpecifymgthe period which it bore. 

s 

Lut the creditor produce the writing m the king’s court and there ob- 
fam a document fpecifying the term which it bore. Jet him tber"* obtain a 
certificate A creditor, ufing a pledge after fuch pre a itisn, commits no 
offence 

The Relracara 

Tnn meaning is this, when a debtor is miffing or has ablcondcd, the 
pledge may be ufed after notice given to the debtor’s fimilj , as ordained by 
the preceding text but, if notice cannot he given to his family, then, pro- 
ducingthe wnting m the king’s court, let the creditor obtain a certificat* 

If 
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If tKe debtor be dead, the pledge may be ufed after notice given to the deb* 
tors family, as is fignified in the preceding text} yet, if notice cannot be 
given to the debtor’s family, but heirs of the debtor exift in fome other coun- 
try, let the creditor produce the writing in the hing’s court and obtain a 
certificate. Such is the fenfe of the text. 

The certificate is delivered by the king conditionally; it Iliould exprefs, 
until the debtor or his heir attend, the pledge lhall remain with thee, and 
lhali be ufed by thce.“ •* A certificate from the court;*’ a writing certify- 
ing the continuance of the pledged property with the creditor. That the 
pledge fiiall be ufed, appears from the expreffion in the Retndcara, a cre- 
ditor ufing a pledge after fuch precaution commits no offence.’* But if nei- 
ther the debtor, nor his heir, be Itvingt the mode of proceeding in that cafe 
will be fubfcqucntly mentioned from a text of CX'Tvri'YANA. 

CXXl. • 

VrIhaspati, cited by MisrA arid Bhavade'va under the 
title of recovery of debts i — When the debt is doubled 
by the intcreli, and the debtor is either dead or has ab- 
fconded, the creditor may attach his fledge or the debtor*s 
chattel and fell it before witnefles : 

£. Or having appraifed it in an affembly of good^en, he 
may ‘‘Keep it ten days ; alter w’riic'n, 'naving received Vne 
amount of his debt, he muft reUnquilh the balance, if then 
he any : ’ 

3. Having afeertained his own demand by the help of 
men Ikilled in arithmetick, and taken the atteftation of 
■witneffes, he commits no offence by thus recovering it* 

‘These texts are alfo cited m the Retnatara, but the reading is tid ban- 
dhujnpatividltam inftead of taddhanam jnydtrwiditami «nd itis expounded, 

“ notice having been given for the aObtance of the debtor’s relations. ” • 
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C.XXII. 

Catya VANA : — ^WnUK tlic pawner is' mining, let tlic credi- 
tor produce liis pledge before the king ; it may be titen 
fold, with his pcrmilTion: this is a fettled nde : 

2 . Receiving the principal with intcrcfl, he mull depofit 
the furplus with the king. 
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If the value of the pledge exceed Ac amount of principal and interellj 
what fliould be done ? The fage declares, he Ihould take the amount of his 
debt and no more What fhall be done with the furplus ? The fage de- 
clares, “ he muft rehnquilh the balance , he mull deliver it to the heir or to 
the king The text is fo expounded by Biiavads va. 

** yn^atrividitam (according to one reading of the text), known to wit- 
ncfics having taken the atteftation of witncflcs Confcquently the taking 
cf a -^Udgt tn payment of a debt fliould be attefted as well as the fale of it. 

He commits no offence,” Vacmespati expounds the word m the neu- 
ter fenfe a creditor, recovering his debt even by compulfion or the like, 
fliall not be punifhed by the king 


CXXIII 

Yajnyawalcya — Or, even in the abfence of the deb* 
tor, the creditor may fell the pledge before witneffes. 

Ip the debtor or pawner be Mipre/entt then, felling the pledge, and taking 
the amount of the debt, the creditor fliould deliver the furplus to the heir or 
to the king 

The Vipacahea, 

The meaning 18 this , if the debtor hvc in another country, or happen 
tRK Vc. kn aVa vVrt. vVa vVa. 

debtor’s fon, brother, or the like, before witneflcs, that the debtor may 
receive it when he returns This appears from the glofs of Buavade va 
and of the Dipacalica As a debtor, if the creditor be abfent, depofits the 
amount of the debt with his fon or other heir, fo the creditor, if the 
debtor be abfent, depofits the balance of the price obtained for the pledge 
with his fon or other heir This alfo is founded on the glofs of Bhavade’va 
and of the author of the Dipacahea If there be no heirs, or if they be 
ablent, or if they refufc to receive it, he fliould deliver it to the king 
(CXXII) 

« When the pawner is miffiog (CXXII), when he cannot be found. 

being 
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being dead, fiaiing a&fconded, or haring gone to a dirtant province f the debt 
being doubled by the intereft, let the creditor apply to the king, and alfo pro- 
duce the Writing ; this mail be undsrftood. With his permiflion j” with 
the king's conftnt to the Ale, the pledge may be then fold : the text muft be 
fo fupplied. After which, taking no more than the principal and intereft of 
the debt, from the price for which the pledge is fold, let him deliver the ba- 
lance to the king. This diftindtioT occurs i if the debtor be aftually living 
in another country, it is merely mtrufted to the heir or to the king ; but, if he 
be dead, the creditor fhould give it to the heir, or, on failure of heirs, to the 
king. This is rcafonable ; a debtor, having delivered a pledge to a creditor, 
has property in the pledged chattel fo long as he lives ; afterwards, his pro- 
perty being devefted by death, property vefts in his heir ; it is therefore pro- 
per to give his chattel to him. On failure of heirs, property vefts in the 
king; but under the rule of Vishnu (Book V, v. CCCCXVII) the failure of 
heirs fignifies the Allure of fellow ftudents. Accordingly CiiandcswAra, 
in expounding the text ofCjrTYA‘rANA(CXXII), delivers this glofs, “ when 
the pawner is not living, nor any perfon entitled to inherit from him.” But 
the eteheottd pledge of a Brabmano muft be giv cn to learned men or to priefts, 
under the text of Dsvala (Book V»v. CCCCXLV). All this will bedif- 
cufted under the title of inheritance. 

. V 

exxiv. 

I Yx’jnyawalcya : — A debtor fhall be compelled to pay, 

' with intereft, a debt contrafted on the pledge of religious 
merit; and he ftiall be compelled to repay two fold a 
■ debt concra6led on a chattel ^ fmall valve delivered with 
a folcran afleveraiion, 

•' Religious meritj" the ufeof facriSciil fire, ablutions in the Ganger, 
and the like : what is received on fuch a pledge, muft be repaid with intereft. 
What has been lent on a pawn of ftuall value, delivered with a folcmn afieve- 
ration, inihis form, it lliall certainly be redeemed by me,” muft be repaid two 
fold, if the debt remain long due; the pledge ftiall not be fold by the pledgee. 

It is noticed in the DlJ/aceUd^ that the text is read in the Vt/xr^rufa, 

** thsnfrd* 
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** eharitra" inftead ** cLdritra.** The commentator’s opinion is this; 
charitra fignifics aft or praftice ; chdritta his the fame fignificaiion j the 
meaning therefore is, what is borrowed on the pledge of ablutions in the 
Ganges or the like. 

Ablutions in the Ganges, and other religious afts, are pledged, when 
the debtor, on contrafting the debt, fays, until I repay thy loan I will not 
bathe in the Ganges." The term, “ ufe of facrificial fire," relates to the 
voluntary ufe of it on Jptctal occafianst not the continual ufe of Jt by thofe, -wh 
maintain a perpetual fre. Here ablutions in the Ganges and the like confti- 
tutc a beneficial pledge to be kept only, not a pledge to be ufed ; fincethc 
debt therefore is not difeharged by the ufe of it, how fiiall it be difeharged ? 
The fage therefore ordains, that he (the king) lhall compel the debtor to pay 
the debtwith intereft. The meaning confequently is, that payment (hall be 
enforced by the king. 

Chande’swara delivers a fimilar glofs, but he reads the text (atin the 
Dipaealied ) charitra bandbaca crTtamt and expounds ir ; “ for, if ablutions in 
the Ganges be not performed, the kmg lhall compel the debtor to pay the 
debt with intcrefi." 

When ablutions are not performed;" they are hypothecated, and there- 
fore not performed. We explain charitra, ablutions in the Ganges and the 
like; chhrtlra, the benefit anfing from fuch ablutions. When that is pledged 
** thedehtorjball he compelled t$c. ;** forinftance, when a debt is contrafted 
with an agreement in this form, ” if I do not repay thy loan, the benefit of 
my ablutions in the Ganges ihall accrue to thee." But this can only be a 
pledge for cuftody, for it would be loft to the debtor were it enjoyed by the 
creditor; the debt mud therefore be difeharged as in the cafe of pledges for 
cuftody : the pledge is not forfeited. The author of the Mttdcjhard deli- 
vers a fimilar expofition. 

“ A PAWN offmall value;" a pledge, of which the value does not exceed 
twice the amount of the debt. This half of the text (CXXIV) reftrains a 
creditor, who might attempt to fell the pledge on this rcflcftlon ; " twice the 


amount 
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amount of the debt IS recei\able by me, what objeflion therefore can the 
dcDtor h^\e to the fale of this pledge ’ The meaning is, fince no agreement 
was ni'^de, when the debt was contrafted, to authorize a foie, how Ihould the 
pledge be fold This muft be underftood when the pledge is not redeemed 
after the principal is doubled However, there is no offence in a fale made, 
after application to the king, with the king s pcrmiflion 

\\ E hold, that, w hen no pledge is delivered by the debtor, but he folemnly 
promife«, at the tim** of receiving the loan, ** I ill affiircoly repay thee thy 
loan, th n confcientioufhcfs is in reality his furety Inthatcafe, onproofofths 
debt, he flull be compelled by the kipg to pay twice the amount. To en- 
large ori this fubj £l would be fuperfluous 

On this tettt the author of the MjfafJlari thus comments , ** a pledge by 
ihe^Ct of ttt parttet \% cLaritra bandbaca Confequcntly, when a pledge of 
greater or lefs value is taken uith the free confent of thed-btor or credi- 
tor, the double fum only fhall in that cafe be received by the creditor , that is, 
the pledg' fh 11 not be forfeited At the period when the principal is doub- 
led, the double Turn only Hiall be paid, there fhall be no forfeiture of the 
pledge In the cafe of carnell alfo, there is no forfeiture of a pledge This 
js only fuitable on bis interpretalion He expounds the terms of the text 
otherwifc carneft delivered, inftcad of ** folcmn affcveration ), this other 
fubjeft IS incidentally introduced under the title of pledges He adds when 
the merchant, who buys a commodity, giving carnell to the merchant who 
fells It, concludes a bargain for the purchafe of goods amounting to a thoufand 
TTudras, if the buyer break the agreement, ih earntjl fhall be forfeited , if th- 
feller break the agreement, it fhall be repaid two fold 
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SECTION III. 

ON THE VALJDITrOFHrPOTHECATIONHND MORTGAGE, 

cxxv 

Vyasa: — Pledges are declared to be ofwo forts, immove- 
able and moveable , both are \ ahd when there is aftual 
enjoyment, and not otherw ifc. 

And this concerns a pledge delivered for ufc 
CXXVI 

YrThaspati — Of him, who docs not enjoj^ a pledge, nor 
poffefs It, nor claim it on evidence, the ^\^itten contrail for 
iha^ pledge is nugatory, like a bond when the debtor and 
witnefies have deceafed. 

Here term of oopfarfon, as and fo, muft be aflumed “ When the 
debtor and witncffes have deccafed,” when neither the debtor nor the wit- 
neffes exift Hence, as a writing executed by the debtor and attefted by wit- 
nefles IS nugatory unkfs the debtor or witneflcs be Jiving, fo of him, who 
enjoys not a pledge, nor makes it his own, nor fliows to others that the 
^Icd^ewas aflLuallY teceiycd., the writing;,. (hougJi comgletc^ is no evidence 
fo far as concerns the pledge 

The Retnacara 

Even after the death of the witncffes and debtor, if the creditor actually 
enjoy the pledge, that pledge is valid , how can it be aflerted, that the wri- 
ting is nugatoiy ? To thisit isanfwcred, fome perfon comes and makes a 
demand upon another m thefe words, “ thy father is my debtor, inlpedl 
this bond, all thofe, who witncfled it, are dead, and thy father alfo is 
dead,” as in this cafe, fo, if there be no other proof of a pledge, a 
mere writing is nugatoiy becaufe it is unavailing That is mentioned by 
way of example. Or it may U thus explamtd, if a chattel belonging to 

fome 
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feme perfon ha\e been enjoyed for a few days <j«^by another, orbeconteft- 
cd, and the pofleflbr, fued by the owner before the king, allege, his fa- 
ther received a loan from me, and the bond is forthcoming,” then, if the 
witneffes be dead, the writing is nugatory, even though there be adlual 
occupancy Such being the cafe, there is no difficulty iw explaining tb* 
text V, ithout affiiming the terms (f empanfon as and fo; for the fenfe woiild 
be, he, who does not aftually wiir enjoy the pledge, may not claim it 1 
and a writing is nugatory when the witnefles and debtor are deceafed and 
in this cafe undifputed pofTeffion, and a xtxm fixed for the relloration of the 
pledge, muft be underftood It may therefore be affirmed, that, when pof- 
feffion has been interrupted, but witnefles arf living, the pledge is valid 1 
yet, in the cafe of unmtetupted pofleflion, the pledge is valid even though 
the witnefles be dead ^ 

* Nor fliows to others S.c * to others befides thofe named m the writing, 
that^s, for the purpofe of evidence Consequently the affirmation of it to 
another fliould only be made in the prefence of the defendant Or “ claim ” 
may fignify fue before the king The writing, though complete, is no 
evidence even though corrcdlly drawn m the form already defenbed, with 
all Its conditions, “ firfl inferting the lender’s name and fo forth ” Hence 
a vvnting in this or other fimilar forms, ** I borrow one hundred fuvernas 
from Dev AD ATT A,” is certainly unavailing. 

- *• It IS no evidence fo far as concerns the pledge it follows that the 
writing may be good evidence fo far as concerns the debt, Confcqucntly 
the fenfe is this , if there be a writing, payment of the debt proved by that 
■writing fhall be enforced , but without «^7«j/occupancj, a pledge, though 
proved by that writing, fiiall not be obtained. Why docs he not aftually enjoy 
or occupy It ? Has it been reftored on receipt of another pledge, or has it been 
relcafcd on a folemn promifc of payment or the like ? Or the fenfe may be 
this , if the loan have been aAually received from the creditor by the debtor, 
for what fault fliould the creditor lofc it? But a pledge long unenjoyed 
cannot be fcized As a man’s own effefts, being neglefted by him and 
long pofTclTcd by a flrangcr, become the abfolutc prop-rt) of the poflclTor, 
furely if a pledge, which is the property of another, be not poflefled by 

the 
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the pledgee, it is the abfolute property of the owner \vho does pof- 
fefs it. 

What then is fuggefled by the word “claim?” Forthofc, to whom 
the claim is Haown, become witnefles only ; but, if the thing be unpoflefled 
through negicft, of avhat ufc are witnefles? The anfvver is, he fliould 
fully fiiow in an aflcmbly of people the reafon why he has not pofleflion. 
For inflance, “ executing a mortgage deed to me, he has received a loan, 
why does he not deliver the pledge?*’ Such a difputc is fuppofed. But, 
if a contefl do fubfift, as pofleflion is not then valid proof of right, 

neither is an unenjoyed pledge valid. This is one cafe. “ This ornament 
is pledged to me j but his daughter’s nuptials will be celebrated two 
months hence j his wife may wear it for that period, afterwards it muftbe 
delivered to me.** This is another cafe. On thefe and flmilar occafions, 
if the recorded witnefles be alive, they can depofc thefe circumflanccs. 
There is not confequently any contradiftion between the firfl and hft 
cafe. ' 

Heri: the expreflion “does not enjoy” concerns a pledge for ufej 
“ norpoflefs” concerns a pledge for cuftodyj “nor claim*’ concerns 
both. 

The Retr.aeara. 

But this text docs not concern a pledge for cuflody confining of ablu- 
tions in the Ganges or other obfcrvanccs producing religious purity; for it 
is not applicable to fuch pledges. 

And this is nearly but not fnSily true; for a pledge whether for nfe or 
cuftody may be confirmed, although it be not afeertamed whether it have 
been actually poflefled or not. 

The Retndcara. 

This meaning IS intimated; although he have not himfclf fhown his 
claim to other men, yet if they know the whole circumftanccs, 

even in that cafe alfo the pledge is confirmed. 

Ggg 
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fome perfon have been enjoyed for a few days only by another, or be contcft- 
cd, and the pofieflbr, fued by the oxvner before the king, allege, "hisfa- 
ther received a loan from me, and the bond is forthcoming then, if the 
vvitnefles be dead, 'the' vv rlting is nugatoiy, even though there be adlual 
occupancy. Such being the cafe, there is no difliculty in explaining tbi 
text without affuming tie terms of tomparifin as and fo ; for the fenfe would 
be, he, who does not adlualJypa^^nar enjoy the pledge, may not claim it ; 
and a writing is nugatory when the vvitnefles and debtor are deccafed : and 
in this cafe undifputed pofTefllon, and a term fixed for the rcfloration of the 
pledge, mufl be underflood. It may therefore be affirmed, that, when pof- 
feflion has been interrupted, but wltncffes ard living, the pledge is valid 5 
yet, in the cafe of uninterupted poflcfllon, the pledge is valid even though 
the vvitnefles be dead. < ‘ 

i « 

* Nor {hows to others 5:c.* to others befides thofe named in the writing, 
that js, for the purpofe of evidence. Confcquenily the affirmation of it to 
another lliould only be made in the prcfence of the defendant. Or claim “ 
may llgnify fue before the king. The writing, though complete, is no 
evidence, even though corredtly drawn m the form already defenbed, with 
all its conditions, " frfl inferting the lender's name and fo forth.” Hence 
a writing in this or other fimilar forms, " I borrow one hundred /uverms 
from Devadrtta,” is certainly unavailing. ' 
w 

‘ •' It is no evidence fo far as concerns the pledge j” it follows that the 
w riting may be good evidence fo far as concerns the debt. Confcqucntly 
the fenfe is this ; if there be a writing, payment of the debt proved by that 
writing fhall be enforced j but without occupancy, a pledge, though 
proved by that writing, fliall not be obtained* "Why docs he not aftually enjoy 
or occupy it ? Has it been reftored on receipt of another pledge, or has it been 
rclcafed on a folemn promife c/" p^^meat or the like ? Or the fenfe may be 
this j if the loin have been aflually received from the creditor by the debtor, 
for what fault fliould the creditor lofe it? But a pledge long unenjoyed 
cannot be fei zed. As a man’s own cftcfls, being negicftcd by him and 
long poflefleJ by a flrangcr, become the abfolute property of the poflelTbr, 
furely if a pledge, which is the property of another, be not poflefled by 

the 
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the pledgee, it is the .abfolutc property of the o^vner who docs poP- 
fefs It. 

• What then is fuggefted by the word ** claim?” forthofe, to whom 
the claim is fhown, become witnefles only j but, if the thing be unpolTefled 
through negleft, of what ufc are witnefles ? The anfwer is, he fliould 
fully fhow in an affcmbly of people the reafon why he has not poflcinon. 
For inflance, “ executing a mortgigc deed to me, he has received a loan, 
why does he not deliver the pledge ?*’ Such a difputc is fuppofed. But, 
if a contell do fuhfift, as poffedion is not r/ren valid ‘auVAowt of right, 
neither is an unenjoyed pledge valid. This is one cafe, ** This ornament 
is pledged to me j but his daughter’s nuptials will be celebrated two 
months hence; his ivifc may wear it for that period, afterwards itmuftbe 
delivered to me.” This is another cafe. On ihcfc and fimilar occafions, 
if the recorded witneHcs be alive, they can depofe thefe circumiVances. 
There is not confcquently any contradiftion between the firil and laft 
cafe. 

Here the expreHUon “docs not enjoy” concerns n pledge for ufej 
** norpoflefs” concerns a pledge for cuftody; “nor claim” concerns 
both. 

The Retnacara. 

But this text does not concern a pledge for cuftody confiftlng of ablu- 
tions in the Ganges or other obfcrvanccs producing religious purity; for it 
is not applicable to fuch pledges. 

And this is nearly 6ut not finely true ; for a pledge whether for ufc or 
cuftody may be confirmed, although it be not afcertaincd iVhcther it have 
been actually poflefled or not. 

The Retndcara. 

This meaning IS intimated; although he have not himfelf fliown his 
claim to other men, ytt i£ know and depofe the whole circumftances, 
even m that cafe alfo the pledge is confirmed. 

G ff a- 


A 
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A TEXT of law, cited m the Rttndcara, cxprcfsiy declares the nullity of 
a pledge in a cafe of neglcS 


CXXVII. 

Smritt — A HOUSE, a refervoir of water, a market place, 
grain, women, beafts of burden and the hkCi are dcftioy- 
cd or Ipoiled by negleft. 

** A MARKET placcj** a place where commodities arc fold 

The lietnatara 

** Water,” preferved for his own ute “ A refervoir of ivaecr,” a 
well or the like '* Beafts of burden” are exprefled in the plural num- 
ber to fignify ” and the like ” Confcqucntly a garden, a field and the 
like arc comprehended by the text , m fhort, all ktrdj of pledges ire de- 
ftroyed by negle^l If the pledgee ncgicdl it, a houfc is deftroyed or fpoiled 
for want of thatching, a ivell or the like, for want of exiradling earth 
by which it is choked , a market, for want of concourfc of buyers and 
fellers through fear of ill difpofcd perfons, gram, by robbery or the like, 
cattle, women and beafts of burden, for want of food or care fo m other 
inftanccs according to the circumftanccs of each cafe ** They arc deftroy- 
ed,*' and utterly loft , or they remain, but arc fpoiled and become unfit for 
u/c. By thw mention of things defiro}ed oi /pwJcd, negh^ is fhown 
blamablc, and it is a fault on the part of the creditor* Conrcqucntly, if 
the pawner preferve them, they would be poITcfied by the debtor but, if he 
do not preferve them, theyareloft, andwhy fhould another pledge be deli- 
vered to the creditor? The dcbtihercforc remains imfcciired by a pledge 

Chandeswapa remaks , “ttiw mortgaged houfes, and the reft, arc 
deftroyed or fpoiled by the fault of the pledgee the mortgage is annulled 
It IS therefore implied, that another pawn fhall not be gi\cn by the pawner 
in conrcqucncc of the pawnee’s fault ‘ It is confcqucntjy cMclcnt, that the 
Came opinion has been entertained by Chakde'sw aRa 

“ By the a^u^l pofTdlion a pledge the sahd ty J t ‘ c't' i* wai/*- 

taired'* 
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(XCVI), The fcnfeis, bya^lualpofTeiTiotionly ofapledgcis the 
validity of the contrafl: maintained} for the text coincides with thofe of 
Vya'sa and VrIhaspati. Confcquently, ifit be ncgle£led, there is no 
poffeffion of the pledge, as already explained. Hence, if a creditor, hav* 
ing loft one pledge, demand another; or if he attempt to feize a pledge 
faved by the debtor, who interfered when lofs impended through /ie cre~ 
dtior’: ncgleft ; in fuch cafes the creditor fhall not obtain the pledge. So 
much is declared. Yet, if the creditor did not ncglcft the pledge, but it be 
fpoiled by the aft of God, another pledge ihould be delivered. This the 
fage declares; “ if it be ipoiled, though carefully kept &c." (XCVI). 
Spoiled is there illuftrative of detriment. 

cxxvm, 

Ca'tyayana:— Should a man hypothecate the fame thing 
to two creditors, what muft be decided ? The firft hypo- 
thecation (hall be eftablilhed ; and the debtor Iball be 
punifhed as for theft. 

Decided;’' ruled* 

The Hetndeara. 

CoNSEQUENTEV thc Uft hypothecation is not valid : and this fuppofeg, 
that both mortgagees have obtained poflenion ; if cither or both have not ob- 
tained pofleflion, thc hypothecation to him, who obtains not pofleffion, 
is invalid as abovementioned. Both may have obtained pofleffion of the 
fame thing; for inftance, one has had pofTcftion for a few days; afterwards 
thc other, difleizing him by force or fraud, poiTefles the thing a few days. 
Again; the thing is poireffed by one through force or the like, but thc 
other diffeizes him ; in this cafe, thc attempt to take pofleflion on the part 
of him, who difleizes the other, is well argued to be afufficient aB ofozox- 
pancy: where ncgleft is declared a caufe of invalidating the mortgage, 
there, if thc claimant long atterapung, but not obtaining, pofleflion, has 
been content, it is conjidered of ncgleft. 

‘ The debtor (hail bcpuniffiedas for theft;” for pledging the fame 
' thing 
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thing to two perfons, the plcdgeor flwll bcpunilhed as for theft VishkU 

exprefsly declares it. -- j 


- CXXIX. r 

Vishnu* — -He, who has mortgaged even a bull’s hide of land 
to one creditor, and, without hiiving redeemed it, mort- 
gages It to another, /hall be corporally puniflied ^ zuhtp* 
ptng or imprifonment , if the quantity be lefs, he fiiall pay 
a fine of fixteen fuvernas. 

^ i 

“ Even a bull's hide of land, * land to the quantity of a bull s hide. 
The definition of a bull’s hide will be cited further on» If he /wr/ 
mortgage a lefs quantity than that, he fhill be fined m fixteen fuvernas. 
On a curfory view there f*cms difparity m the punifhmenls by corporal 
chaftifement, and by a fine of fixteen Juvern&s This it would bs proper 
to examine under the title of fines , tt mult he here unnoiieeJ, for what would 
avail amifplaceddifcufilon vainly fwelltng thebook ? 

Tun laft hypothecation IS invalid, according to Misra, Bhavadeva 
and others , herein the Retnaeara, Panjata, Smntt fara and other works 
concur Punifhment only is fhownby the text of Vishnu, the mvalidityof 
the lad hypothecation is inferred as aconfcqucnce If the lafi hypothecation 
were valid, the firtl would be certainly void , for one contract muft avoid* 
confequcntly the words ‘Mvithout having redeemed it" are pertinent. 
The firft mortgage therefore, not being redeemed, is valid , and hence it 
follows, that the laft mortgage is void But fomc think the validity of the 
laft Jiypothecation implied in the punilhment of the debtor. This and 
other devtatiom arc liable to objcdlion 

The text concerns land alone 

Bhavaoev^, 

Misra andBHAVADE'vA read ** land exceeding the quantity of a bull's 
hidconl)," Misra remarks, that the fiile of it without owncrfliip is pre- 
\cntcd. Vishnu explains the quantity of a bull's hide. 


exxx 
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' ’ CXXX. 

Vishnu: — ^That land, whether little or much, on the pro- 
duce of which one man can fubfill for a year, is called 
the quantity of a bull’s liide. 

’ Little or much i” iftheland be cxccllcntand very produSive, oneman 
may fubfifl fora year on the produce of a fmall quantity of land, and the 
value of that is great : but if its produce be fmall, a greater quantity 
of land is requijile for fuch maintenance of on} man. Confequcntly the 
\'alue of fuch lefs quantity of fertile land, and greater quantity of land not 
fertile, is the fame. They are equal in value, and the punifliment Ihould be 
determined by the value of the land. , 

CXXXI. 

Smr'iti, cited in the Retndcara:—^U two men, to whom the 
fame property has been pledged, enter into a conteft, to 
him, who has pofleired the land, it fhall belong, if no 
force were ufed. 

The conftfudlion is, who has pollefled the land without uflng force." 
The text mud be fupplied, “ that land /liall belong to him. 

The Rctndcara, 

’/i ‘hn;^Mnn;*pruyeriyhravt h«»fli*Tirofrgitgicb *a>*avx;'pr/iuir!>,"-jidi‘hr:-jJr2ligt= 
have been given to one before the other, but one has polTsfrion and the other 
has not pofleflion, the pledge belongs to him only who has poffsffion, not to 
him who has not poffenion even though he be the firft mortgagee ; for a pledge 
is invalid without pofleflion as has been already flatcd. Ultimately this text 
bears the fame importi but there is novaiu repetition, fince both texts were 
not delivered by the fame legillator, Vrisiiaspati. 
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favour of ort** p’r'), be cqin!, a d'*cifion tray b" grounded on unfeen 
gument, or confidcntion ^ Mr rrriri A/y of the eviJ nee When there- 
fore the priority of mortg-’ge nnd poflefljon is doubtful, a decifion fliould be 
formed o i confidcration of circtavjlviccs. If the rights of both be on any 
account imdiflinguillnble, equal flnrcs Iliall be afligned and this is almoft 
cxprcfsly declared Such is Misr \*s meaning, Biiav\de''va concurs in 
lint opinion and it is rtifonable, for fuits fliould be decided by the king 
with due confidcration of the courte of things. But tha'- is a remote affair 
•which cannot be afccrtaincd by the king, fages hue therefo c dcinered a 
Tide of dccifion Yet, if any one can afccrtim tlie m tier through inie/- 
tigation guided by profound juftice, \vh} fliould recourfe be Ind to equal 
participation or the like ? 

“ In the cafe of a gift,'* if one thing be given to two perfons, the fame 
rule of decifion, according to a^ud poflcTion, is declared in that cafe alfo 
by a text which will be quoted (“ extn in imno\ cable property a title is 
gamed by iong pofleflion, and /ofl by negledl} * The /atne deerflon 
fliould alfo be gi\cn in the cafe, of a file, for there is no difference in the 
diveflure of property by gift or fale But, when ihe fime thing has been 
fold to two perfons, and, priority of time being proved, one of th*m is en- 
titled to the thing, and the other hot entitled to if, he, who docs not ob- 
tain the commodity fold, fliall recover the price from the feller if both 
are entitled to receive fliares of iht commodity fold, hiU ihc price paid by 
him and half the commodity fliall be the fhare of one, and the other half 
of the commodity with half the price flnJI he the ilwre of the other This 
fhould be confidered as the rule of decifion. 

If both equally have, or have not, poff-flld tlic thing, '■nd there have 
been no negleift on either part, and tht priority of luortgigc be doubtful, 
a tcjvt of law, cited in the Retnaeira, propounds i decifion on the difpanty 
of written and verbal evidence. 


CXXXIV 

Smriti -h — I f a pledge, a fale, or a gift of the fame thing be 


J Attributed to VaYHAJPATi See tiook V, t. CCCLXXXIV 


+ Attributed to V aYhaspati 

alleged 
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alleged to he made before rvitneffes to onO man, and by a 
written inftrument to another, the writing fliall prevail 
mer the oral tejlimony, becaufe one contraft only is main- 
tained. 

If one contrail be attefled by witnetTes and the other be authenticated by 
an attefted writing, the attefted writing fhali prevail; thatis, it fhalleftat- 
blifh the mortgage. Bccaufe one coniraft only is maintained j” becaufe 
the contra6l with one man only is maintained by the writing produced. 

The Retndcara. 

CoNSEQUENTtv the jolrtt evidence of a writing and witnefles is ex- 
clufive, and verbal evidence Hngly muft be e'ccludcd, becaufe one con- 
traft only is maintained in confequence of the writing produced. A 
pledge has been given before witneffss to one man, and with a written 
inftrument to another, but both have pofl*e(red the thing ; after a few 
days a conteft arifing thereon, the pledge authenticated by a writing 
is alone valid. The text (CXXXIV) is confidered in the Retnacara 
as conveying that fenfe. Again ; the owner has delivered a pledge ‘to one 
man with an inftrument in his own handwriting, unattefted but not ex- 
torted by force, and to another before witnefTcs ; even there alfo the writ- 
ing Ihall prevail. The rcafon of it is, that the dcpofitions of witnefles may 
poflibly be falfc. 
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prevail; that is, it {hall cftablifh the mortgage. Such is Hfla'yudha’s 
meaning, and that fhould be confidcred as admitted in the as has 

been already ftated more than once. 

A PLEDGE IS only loft under the text, “ a houfe and the reft arc deftroy- 
ed by ncglcft &c. (CXXVII). Foifcitutc of property by fdent ncgleft oc- 
curs in cafes of gift and the like. So in the prefent cafe alfo, the pledgee is 
prevented from obtaining pofTefTion m conlequence only of his lilcnt negledl:. 
Elfc, we think, a gift made for the benefit of the donee under the text con- 
cerning gifts, " m his mind intending the donee, let him caft water on the 
ground ,** would be \oid, if the donec« through ignorance, did not immedi- 
ately take poftenion. 

Tms muft be underftood of tx;o contradls of the fame nature. But, for 
ccntrafls of ^anous natures oppofed the rule of decifion will 
be debvcied under the rule of relatixc force of contrails, 

Ir nciiher party have decifive-poncfiion, and no negleft beimputable to 
either party, but both have writings, and thofc writings be attefted, the 
following texts of laiN, cited lathe Retn^cara, propound a fpccial dccifion. 

CXXXV. I 

i'mrifi:*— B ut, if a man firft mortgage land without no- 
ticing all circumftanceSt and afterwards mortgage it with 
exprefs dcfcription by name and iht UkSt that writing, 
which contains an exprefs diftinflion, (hall prevail. 

2, If a field or a houfe be deferibed in a written inftrument 
by its limits, and if tillages and the like be fa defenbed, 
the contrafl is valid. 

) 

3. Wurv a diflinftion is c^prelTcd in a writing to one 
man, anti no difliij^ion to another, the exprefs diltinc- 
tion, fijs Ca'tya YAHA, fliall preponderate. 


• Attn -^IsJ l3C»TTJi*Ti 
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In the firft text it ts ordained, that, if a writing be delivered to the fieft 
creditor m this form, *‘ I mortgage fo much land to thee, and receive a 
loan of a hundred fuvernas,*' and if it be mortgaged to the laft creditor by 
a writing in the form dircdlcd hy Ya jn\ awalcva as abovementioned. 
inferting the name of the lender and of the borrower and fo forth, then 
the mortgage is lalid in faiour of the laft creditor 

The fenfe of the fccond text is this, if a written inftriiment, fpecify- 
ing the limits, be delivered lo one man in this form, “ this field meafur- 
cd by four hundred cubits, and extending eaft and weft from fuch a 
pond to fuch a mango tree, and north and fouth from the land of fuch 
a perfon to fuch a nver, is mortgaged to you;*’ and if it be mortgaged 
to another by a writing in this form, “ this field is mortgaged to you the 
field conveyed by tlie inflrument, which fpecifics tlie limits, acquires vali- 
dity, that IS, u becomes a %ahd pledge and fo of a houfe, a village, or the 
like Of “ villages and the like’ may be thus expounded the crcditor*s 
Milage, the village, m which the creditor lefides, occupying a dwelling 
houfe, land and the like, that, m^which the debtor refides, and that, in 
which the field is fituated if thofc villages be defenbed Under the 
words “ and the like*’ ate comprehended the names of fathers and fo forth, 
as diteiftcd by Yajnyawalcya, and all other particulars of place and 
the like as required by local ufage* 

By the third text this meaning is denoted fo one man the mortgager deli- 
vers a written inftrumcnt in this form,** the land fituated in fuch a village, 
“extending from fuch a boundary to fuch a boundary, and belonging to 
“ me Yajnyaoatta, is mortgaged to theeDE'vADATTA to another he 
mortgages land in another form, “this is addrefled to CirAiTRA , the 
“ field belonging to me Ya/nyadatta, fituated in fuch a village, extend- 
“ ing from fuch a boundary to fuch a boundary, and which was obtained by 
“favour of the king in confcqucncc ofgrcatfervices rendered to him, is 
“ mortgaged to thee a diftmftion being thus exprefled, that is, the land 
being thus particularly defenbed, the writing which contains an exprefs 
diftmflion, fpecifying the land obtained by favour of the king, fhall pre- 
ponderate 
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j»onderate; refilling the other mortgage, it (hall maintain the mortgage it 
.Conveys. Or the third text may be confidcred as intended to enforce the 
fctifz oT fire former texts. * 

From the txprelTjon ** preponderate” it follom, that the other is not 
preferable. Confegucntly, when there is no contradiftion, but one 
inftrument only cxprcfTes the name, boundaries and other diflinflions, 
'the dfier infirument is fufRcient evidence, if the limits and other particu- 
. Urs can bcafccriained in any other mode. Tliis is alfo admitted by Ciiak- 
* aatswARA, for he delivers this glofi., ** under thefc texts, if the mortgage 
;he made to one min in a general form, and the fame thing deferibed by 
name be mortgaged to another; then, if the conlraCls be incompatible, that, 

. \vluch exprefiesa name and other dlftin£lions, ihall prevail.” -If fueh uTfe 
not Ids meaning, he would not have added “ if the conirads be incompati* 
ble;V be would have only fiid,’ the mortgage not deferibed by name and 
other diftinflions (hall not prevail. This ^\e hold reafonable. 

OccvpASCY prevails oververbal .and written evidence; but, if pofie/fion 
be equal, the dccifion mufl be argued from the difpirity ofthe writings. 
If thefe alfo be equal, participation is reafonable. No one has direfted a 
<iecifion on the difparity of verbal evidence. In fupport of thefe opinions it 
is proper to adduce the text above cited (CXXXIII). 

Ali. this is enjoined, I'/t rot hjifxilfij. Through ignorance or the like, 
the writing has been delivered to thefif/l creditor in Come /rrrju/ar form, and 
he has not filcntly neglcfted the pledge ; if al! the circumflanecs be fully af- 
certained by the king orarbitratars, from the evidence of neighbours, and 
, if a wriiing in due form agreeable to law and ufage were delivered to the 
lad creditor, fill it is argued by fueh men as we arc, that the hypothecation to 
the firfl crediror is valid; for thefe texts of fages arc rules of civil law. 
Accordingly after citing the text (CXXXIII), Mura adds, this is enjoin- 
ed, S:// excepthtt, 

Ir a mortgaga deed, irregufjrh drawn by a peribn mexperienced 
in fueh offurs, Ihould happen not lo be othenvife proved auther.ttcfc'. 
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the mortg^ige deed in favour of n crafty perfon might prcviil , would not 
failure of juftice be therefore imputable to the king for an untrue decifion, 
/ho igb grounded on a legal rule ? None could be imputed , fuch a decifion 
js the confequence of particular circumftances When the day, lunar af- 
tcrifm, and fign, in which a man was born arc unknown to aftrologcrs, 
ns the purpofe is accomplifhcd by afliiming the fign from the firft 
f)lhblc of his familiar app Ih ion (for infiance, and la^ 
the conficllation of the Ram , and fo forth )* fo th-re is no failure of 
jufliccm reforttig to this tn a doubtful cafe However after much 

invcftigaiion throwing the load on the fupremc ruler, a decifion Ihould 
be made, with due confidcration of the condu^ of both parties. 

Accordingly tb» aulber cf the helndccra, citing the following text 
(CXXX VI) and expounding It, if a man, m ntally intending a particular 
thing, pledge his prop-rty not exhibited, nor prccifcly defenbed and 
conrcqucnily as imperceptible as the fubtile elcm-nt it (hall not be confi- 
dered as a definite pledge * adds this is mad* evident by the fubfequent text 
(CXXXVII) and if indefinite hypothecation be praiflifed in certain inftan- 
CCS, poflelTion may be gnnted by a fpecial rule w itho it altd hypothecation^ 

CXXXVI 

Uncertain — If a man pledge his property unexhibited, and 
undefenbed as to its nature, and conrequently imperceptt- 
ble like the Tubtile element, that Ihali not be confidered 
as a definite pledge. _ 


CXXXVII 

Uncertain — ^Whatever then belonged to that defoor, the cre- 
ditor may fuppofe defenbed by the contraU, 

Some explain the term, unknown, tnflead of ” unexhibited,*' jufiifying the 
interpretation from the fenfe of the verb vid, know that thing, which, be.* 


♦ Tn drawing the bofoferope of an Mifwt tlielanaT allenfffl otider wh ch h wjjbom, guideiihefe 
left onofh jnaine fofinllance ifhewsabornunder.^^*^ aname « felefted beginning w tb Chx ChF, 
CaS otL\ Bjtindraw ng the horofcopcofamsD whofeb ribday ii uoafcertxincd, thenamefuggefla 
the confteUaiion 


Kklc 
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jng undefcnbed as to its nature* is not known or afcertamcd. It is nofc cer- 
tainly dcfcribed by its limits, the Milage in whichit IS iltuatcd, and other 
diflindtions , H is therefore fimihr to the fubtilc clement, equally invifible 
and imperceptible , and confequcnlly fliall not be confidered as fjfficuntlj 
definite Fwtx.am^h^ “ t field tneaCurcdhy a luindtcd cubits is mortgaged 
toCiiAiTRA,’’ It IS not thereby p'*rticularly known, nherc and of uhat 
dcfcription that field is How fiiould a man fo mortg ge land ? The 
commentator c^pl 2 lns it , “ mentally intending a Particular feld, ’* indicat- 
ing It b) a genenl defcription, but not aftuilly Ihouingit “ Whatevtr 
then belonged to him” (CXXXVII) t whatever belonged to the debtor 
at the time of making the Jijpotheci ion, might, through cveefs of con- 
fidence, or unguarded ignorance, be fuppofed by the creditor pledged to 
Inm Whatever the creditor therefore occupied as the intended pledge, 
Mould be merely held under the authority of pn6lice, to maintain the 
agreement inviolate They thus expound the glofs of the Retnacara, “ If 
indefinite hypothecation ” 


CXXXVII I 

Ajjnrillij^'cuedinthe Rdnacara — ^Should the creditor, againft 
or even without tlie alTent of Ins debtor, pofTefs himfelF 
of more /flnd or othe> property than was exprefsiy mort- 
gaged, be fliall pay the firft amercement, and the debtor 
{hall receive back his whole pledge. 

When a field mcafured by four hundred cubits has been mortgaged, 
ihould the creditor annex to it another adjoining field and forcibly poficfs 
himfelf of If, that creditor ftnll paj the firft amercement, namely the a- 
mcrcemcnt firft diredled, tvhich Men vthus propounds, " Now tu o hundred 
and fifty arc declared to be the firft or amercement* To ex- 
plain ihe fciife of the tc\t, this obf-rvalion is made rcfpcdling fines 
ChandeswaRA thus comments on the textj “if the creditor forcibly 
annex to the pledge more land or other property than Mas expfefily tnori- 
gaged, and poficfs himfelf of it, he flull be fined, and the mortgager 


fiiall 


• Aml^-aei caC&rrA'rAK« 
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iball'recelvfc back the land or other property mortgaged, without paying 
the fum due.” . - 

Consequently the debt, though lent by the party himfelf, is forfeit- 
ed by rcafon of an offence confifting in encroachment on land exceeding the 
mortgage. But the debtor fliall not receive the value of what has been 
previoufly obtained by enjoyment, iince no text ordains it. Yet, if ihe 
debt be not difeharged from the ufc of more land linn was mortgaged, the 
mortgager fhall nwertheUfi recover his pledge without difcharging the debt j 
clfc the terms of the text, " the debtor fliall receive back his whole pledge,” 
would be unmeaning. 

ft 

Here it fhould be remarked, that if a loan be obtained on tliis 
condition, propofed by tlie borrower to the lender, “ be this field pledged 
to youj the pledge fhall be-' redeemed after four years, on the feicntli 
day of the month of Bkadra: if I do not then rccicem.it, the pledge 
fhall become thy abfolute property;” the mortgage is not ufually fore- 
clofed, even though the debtor fail m his agreement. If a covetous 
creditor, rcflei^ing on this local ufage, fay, " give a bill of falflt;” 
and a necclTitous borrower, to obtain the loan, execute a bill of fale, but 
infert as a date the future month and year intended by him, and fpecify in 
writing, that the price received fhall bear intereft to that time;. and if the 
debtor occupy the land until the Atpulated period expire ; is a contradt in 
this form a mortgage or not ^ It is anfwcrcd, fines a bill of fale is ex- 
ecuted, it is a fale and not a mortgage. Docs the fale take place immedi- 
ately, or on the future day fpecified in the writing ? Not immediately; for, 
if the fale look place immediately, (he debtor could not repay the price 
borrowed and recover his pledge on a fubfequent day. Nor can that be 
deemed admifliblc; for it would beinconfiftent with praflicc. Neither is 
the fccond fuppofition true j for, fmcc the vender does not intend an im- 
mediate fale, his property is not devefted. Nor fhould it be affirmed, that 
the vender muft intend a fale on the day when the writing is executed ; for 
the borrower cannot be fappoftd to confent to a fale inconfiftent with his 
purpofe. On this point it is faid, the laic is concluded on that very day 
when the vender receives the price; but property is not immediately dc- 
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%cncd. Yet the period, contemplated in the \cndcr*s aflual intention at 
the time of the centraft, dc\cfls the property of the original owner. Of 
the promifc of a future fale is clearly conveyed by the writing then exe- 
cuted ; and the borrower, confcquemly bound by his agreement, mull con- 
fent to the filcj clfc he ts’ould be punifiicd, and held guilty of amoral 
offence. Therefore do good men execute fuch bills of falc. 

On this a qucflion arifes t if the contra«a w ere executed u hen four thou- 
fand years of the Ctf/z-age Avcrc expired, and dated in the four thoufand 
and fifth year ; fiiould the borrower or wiinefies die in the intcr\’al, the 
writing being infufTicicnt c\idcncc, the money lent might be irrecoverable r 
and how could a mortgage of the land he alleged ? That flinidd not there- 
fore be pri^lifed. Yet, in ficl, fince many excellent perfons do fo pro- 
ceed, arbitrators by fomc means admit the writing, bccaufc fuch current 
praft ce is remarked. But, if the avrjfjng be full/ proved, it it a valid bill 
of fale. Should the borrower or his fan be unable to difchargc the debt in 
the iniera’al, the file mufb be acknowledged by the fon, becaufc it wat pro- 
mlfcd by his father, Elfc he would be guilty of a great offence in violating 
Ills father’s engagement : and the king flioald .mimadvert on it. But, if 
he can difchargc the debt uithm the period, the fale iinotsalld; for the 
borrower then alfcntcd to the desefture of property concomitant with fai- 
lure in p3) ratni of the debt. 

Jr a borrower ctecule a mortgage deed for a limited time, and aJfo a 
bill of fale diteJ on a future day, there would be no difficulry in recover- 
ing ihc money lent. This is rcnuil ed on ihc prefcriptwc ufage of good 
men j but it has not been cxp'-cfily noticed by anj author. O.i the contra- 
ry, ifa pledge be given upon this condulon, " fii-uld the debt bcundif- 
charged on a certain daj, tins pl'd^e (hall become thy abfolutc proper- 
ty," then, if the pledge be not redeemed, that pledge flail belong to the 
creditor, as has been more than once d'dared, and that alone is fuggeded by 
the icx’s of fages. 

Ir may be liereremirkrJ, that, when a loan is made on a pledge received, 
the pledgee fiiould deliver a vviiiicn ackrovvlcdgcm'nt to the deb'cr; cJfe 

the 
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the creditor, enjoying the pledge, might affirm after a confiderable lapfc of 
time, *' this has been pofleiTed by me twenty years and is folely mme.” 
As a written contradfc relative to tillage is both given and received by the 
cultivator and landlord, fo JhojU mutual agreerfents b* delivered tn tbu cafe alfo* 
Accordingly “ mutual ” is fpccifiedin the text of Vr niASPATi (XII).'*' 

Os’ the fubjeft of pledges fomething remains to be faid. + In fail a 
pledge delivered for ufe is a pledge to be ufed, and a pledge delivered for 
confidence only is a pledge for cuftody. The text of Menu fv . XCI) con- 
cerns a pledge for ufe , his text (v LXXXVII!) muft relate to a pledge for 
cufiody, fince It exprclTes *' without the confent of the owners,” Iu»text 
(\ . LXXXVII) regards a pledge for cuftody Confequcntly , fince the ufe and 
profit of the pledge is the only intcreft in the cife of a pledge to be ufed, in- 
tcrell at the rate of an eightieth part is prohibited Should a pledge for 
cuftody be ufed, the ufe of it not being forbidden by tlie owner, hilf the in- 
tereft is forfeited, but if the ufe of it were forbidden, the whole in'ereft 
ftiall be forfeited* The fame meaning fliould be alfo attributed to the 
text of Ya'jnyawalcya (LXXXIV) if a pledge for cuftody be ufed, 
the forfeiture of intcreft is equitable, fince //i' ufeef tt had not b*cn allowed 
in place of incereft , but, if a bencficul pledge be ufed, there fliall be no 
intcreft, that is, no intcreft at the rate of an eightieth part and the like. 
Since the fingle word “ itilcrcfl; ” may be connected with both phrafes 


• 'CH.iccQjnjjIctUkjLmccaliatj to relate an ancient talc Aborrower ^Iedrgn!»a valuatlcTe/rel.tJimu^ 
the iced om of hi* own ferranC, and execnling a wiicten inflronient contraOed a delt Afterwards the 
fervant being dead the creditor told the debtor, whooITcr d to redeem the fl dge, • the p.edge has been 
already redeemed by thy fervant ’ In ihu conteft the debtor wa» call by many arb traiors He afier* 
wards troly repreftnted the whole circamflarce* to a cerfa n Icinf and that king underdanding the cafe, 
called the cred tor and having liftened to hi* narration IScwed him great courtefy The king hauaj 
alTiimed thecharafter of a friend, took, the nans r ngnnder pretence of v e ting it at tlut moment a fer- 
vani of the king previoufly jtiflruOed, aononneed to Jiitn, that ttt mother called Seemingly intennplcd 
thereby he retired to an inner apaitmeiw tak ng Use nog with K«ti as tt were by laiftake Theccehefent 
a fetvsnt with the nng to the creditor a ft ward • Unlefa the Teltel be icittati ty produced thy mallei a 
li(e u forfeited, this ring is my token hearing this, the fleward delivered the velTcl to the meitenger. 
Having received the veftel in the inner apartinent, he king pat betle in it and called the debtor He, 
attending and feeing the veftel, with downcaft look faid ** I have oJTended, my fervant moll have b ett 
d Ihoneft without my knowledge he has Ibid tbu Tcflel elfe how coali it be in thy pofleJlIoa f Hie 
king, having afcertained the weight ard value of the veflel by means of arufls unpofed a £n*on the ere. 
ditor, delivered the pledge to the debtor and d redled payment of the debt to the cred tor Jf there had 
been a writ ng adds the compiler, no fuch d fpiite conldhave ezifled 

■f In the original, thefe remarkt are fabjoioed to the Uft chapter on the recovery of debt* 

' ' (LXXXIV), 
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(LXXXIV)» there is no objcclion to the admiflion oF both meanings Such 
IS the opinion of CucliTcabh^tta. 

That chattel, from the ufccf ubich no ]ofs anfer, inpledgenhich 
may be ufed , that is, one, theufc of which caufes no ill for participles 
of this form f gnify what may be done without caufing any ill , as m the 
example, ** a prieft and a kirg are never to be flighted ” Any other 
pledge IS a pledge to be hept, that is one which muft be kept or prefen ed 
Hence ''S u'lapa‘'ni*^s glofs ddnered m the D;pereAtrJ (w here a phdge for 
cuftody IS explained a pledge to be kept, fuch as clothes, ornaments or the 
like, and a beneficial pledge is' exemplified by an ox or the like,) is fuller 
juflifi-d and the remark of CiiandAu ara, in his glofs on the rule of 
Vishnu (LXXXII), which rcflnds the word ** pledge'* toapicdgcfor 
cuflod) only.ispemnent elfe fince Mfnu (XCI) alfo declares, thar there 
fliall be no t>/i«'rjntercfl when a benefien) pltJge is ufed, the rcflnftion of 
the term to a phdge for cuflod) , as inferred b) ChandiTswara, would 
be irrele\ant Thus likewifc the glofs of Misra on the text of Ca*t\- 
A^VAKA (LXXXIX) IS fully jufl fied where after obferting, (haf in ctcry 
Cafe where the pledge IS ufed againft th* will of the owner, the whole :n- 
Icreh IS forfeited, and when a fl'i\c or the like, being pi dged, is employ- 
ed, half the intercfl, he adds, but if a pi dge for cuflod) be ufed, the 
whole intcrcft fliall be forfeited Clfe, fincc it is reafonable, that all o'lcr 
intereft (hould be foregone, when a pledged fla\c or the like has been dc- 
Inercd for ufe, the forfeiture of half the intereft would be irrelevant But 
if fuch a flare Or the like be delivered for confidence only, the pledge is for 
cuftodj , and if ufed, the whole irtercft ftiall be forfeited and hence tint 
explicit flatement of the diftinilion arifing from this text v as proper 

This opinion of fomc lawyers appears corrcfl adebtor, borrowing five 
pieces of mon-y, has pledged a copp-r ctldron worth ten pieces, the credi- 
tor ufes It w itliout, though not -tgainft, the aflent of the owner, ditzioQ fiie 
years from that date ; and the vcflcl is not thereby totally fpoiled, bur, be- 
ing much worn, is reduced to half, or a Icfs portion of its o igmal value m 
fuch a cjfc the forfeiture of half the intereft oni^ would be inconCftcnt iFith 
coamcn fenfe The law lus been thus explained at brge 

But 
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But others expound the phrafe, ** on its lofs or deflrudlion,” nhich oc- 
curs m the text of Na^red a (LXXXI 3), * fliould the fender negle£i the pre- 
fervatlon of the pledge confequently, ftiould the care of the pledge be 
neglefted by the creditor, and the pledge nevcrthelefs be fortunately un- 
injured, fttll the intereft is forfeited. Tor example; a cow is pledged to a 
Xavana by a fooUfh debtor, and that ill difpofed creditor of the Tavana race 
neither ufes the cow, nor feeds her at his own houfe , but that cow grazes 
night and day in the forefV, and, being deftmed to a longlife, furvivcs ; not 
being bitten by a fnike or the like, or being bitten but cured by fome tra- 
veller j in fuch a cafe the intcreji is Jorfetted. ^ 

VijNYA RESWARA confiders the text of AIenu (v. XCI) as relating^to 
a pledge delivered for ufc; and the text ofYA'jNYAWALCYA (LXXXIV), 
and another text of Menu (v. LXXXYIII) as relating to a pledge not 
delivered for ufe. But, if a pledge delivered for ufs be damaged, intcreft 
lhall be forfeited, under the precept of Ya’jnyawalcya, “ nor any tnfffm 
tjl, if a pledge for ufe be damaged*' (LXXXIVj. “ A pledge fpoiled lhall 
be made good if a pledge not delivered for ufe be damaged in a fmall 
degree or the like, it muft be repaired, and thus reflored m its former con- 
dition } fliould It have been ufed, intereft lhall be forfeited. If a pledge de- 
livered for ufe be damaged in a fmall degree or the like, it muft be repaired, 
and reftored in Its former condition , if it bore intereft, that intereft Ihall^be 
forfeited. Should a pledge be utterly fpoilcd or deftroyed, an equivalent 
'niiftkhie'g.' W7. , nr. nf. mnft- hn. on ihn ^xincigal. Cim. 

lhall be forfeited. 


CHAPTER. 
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CHAPTER IV. 

ON SURETIES. 

CXXXIX. 

C AfTYA-'YANA*. — Neither the tnafter ^ thclcn<krf not 
his profefled enemy, nor an agent of his mafter, nor a 
prifoner, nor a criminal amerced, nor one whofe charac- 
ter is ambiguous, 

Nor a coheir or joint-tenant with either party, nor an 
intimate friend, nor a pupil, nor a fervant of the king, 
nor a religious anchoret, 

3, Nor a man reputed unable to pay the-fum to the credi- 
tor, or a fine of equal amount to the king, nor one whofe 
father is living, nor one who is guided folely by his own 
froward will, 

4. Nor a man, who is not well known, fiiould ever be ac- 
cepted as a furety for any purpofe. 

A MAN confined by the king for fome olTcncc, becoming furety for 
another, might afterwards plead, « how can I enforce payment of the debt 
Or St may hi ohjeQed, how could he attend to that matter when contciled ? A 
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prifoner therefore fliould not be accepted as a furcty "'A criminal amef- 
ced,’ that IS one on horn punifhmcnt impends* elfe, fince almoft e\ery 
perfon may cafuall) b come liable to puniHimcnt, none could be accepted 
ias fureties but tnis criminal is TefuP*d bccaufc the fine irnpovenflies him, 
and he is therefore unable to make good the debt Thus fomc interpret the 
text , but that is wrong, for the fame fenfe is alfo conveyed by the words, 
a man unable to pay the fum to the creditor ’* Some again hold, that a 
criminal amerced is refufe 1 as a, furcty, through apprehenfion of his finful 
mifcondudt But in fidl, future impovenfhment is fuggefted by the term 
explained “ a criminal liable to amercement fince he is not at prefent 
reduced to indigence, there is no >ain repetition 


“One whofe charaitcr is ambiguous ,** fo e\plained m ih* Relra ara that 
is, a man of ambiguous charafter That glofs intends one, whom honeft 
men fufpedt to be ill difpofed If his evil difpofition be afeertamed, furely 
be cinmt iff aicepfed as a fpsn/or Others impound the term ' accufed ’they 
duppofe one, whom any pirfon arraigns in a pUbhek aflcmbly, alleging 
that he id ^iddiAed to the ufe of inloxtcatmg htjuoTS 


J ** A coHctP , * a joint-tenant with the creditor or debtor 

The Rentacars 

I t 

The notion is this , if the creditor accept his own coparcener as a furc- 
ty, does he not make himfclf furcty ? If he accept the debtor s coparcener as 
a furcty, does he not make the debtor furcty for himfclf? A text df 
yA'jMrAXVAi.cyA to the fame purport will be cited » A friend of the 
creditor mafl not be accepted, left fncnd/hip be \ lolated 


*' Pupils,” literally apprentices, difcipies The Rein&cara 


Tnc rcafonis, IcflafTcflionbedivcrtcd BUt tli- author of the MiiScJlard 

reads c.^a«/ir^rjimftcad oX antimafnab, and expounds it, 'perpetual ftu- 
dcnis in theology ' 


" onecmplojed by the king, his mmirter 
and 


A sErvANTof the king,' 
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end-tlie left* On the reading, nor the king, nor one employed m his 
affairs,” king IS illuftratise of a gcacrrlfcnfe it Would be fuperfluous for 
the king or his minifter to become a furetyi becaufe the king, by the nature 
tfbutrujl, IS an univerfal itixtty , and his deputed minifter or other officer JS 
certainly fo hkewife , and a fervantof the king fliould not be accepted as 
iurcty, left he avail himfelf of his fupenour power “ Religious anchorets” 
fhould not be accepted as furctics, becaufe they are venerable and arc not 
capable of civil tranfaftions The want of independent property is the 
objcflion agamft one, whofc father is hung, '' r- 

** One who is guided by his own will , ’ who is folely guided by his own 
froward will, and not by any confideration of circumftances confcqucntly 
his incapacity for civil affairs is the objeftion agamft him« 

I. 

** A MAN reputid unable to pay thefum to the creditor,” if he be unable 
to pay the fum to the creditor, ftr what purpofeftiould he be accepted assi 
Turety ? Or a fine of equal amount to the king , if the creditor accept os a 
furety a man able to pay the fum to him, bur unable alfo to pay a fine to the 
king, then, ftiould he fa-come liable For a fine to th- king in confequence of 
Tome offence, and be therefore unable to pay both fums, the creditor co.xld 
not recover the whole fum from him for this rcafon he fhould be refuf d 
Thus fome expound the text , but in fa6l this (ext is not reftnCled to loans. 
Tor it eXpreftes generally " for any purpofe ’ Confcq_ucntIy, when a fure* 
ly is required by the king, he fhould not accept one who is unable to piy 
a fine and that is merely lUuftrativc, a man urtabl- to prQdu''e the 
parly, fhould not be accepted as furety for appearance and fo forth If 
a creditor accept, as a furety, ” one who is not well known, ’ then, af- 
ter a lapfe of a few days, when he has gone to another place, and the 
debtor has abfeonded, from whom could the creditor recover the fum ? The 
creditor ftiould therefore accept, as a furety, none but a man who is well 
known 

He, who becomes a fubftitutc for Tinothfit fpralMaxati) u a furety (pra- 
Uhhu)ox bondfinan. By pamy of reafomog fimilar furctics fhould be re- 
quired m other cafes Confcquently. from the fuU fenfe of the law he 

onlt 
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only, fhould be accepled as a furcty from whofc furetifhip 

no breach of refped, natural afFeftion, or tender regard, need be apprehend- 
ed; and from whom, or from the debtor, the fum may be fubfcquently 
recovered. 


CXL. 

Ya'jnvawalcya : — It is declared, that brethren, liulband 
and wife, father and fon, cannot become fureties for each 
other before partition, nor reciprocally lend their joint pro^ 
perty nor give evidence for each other in matters relating id 
the common JlocL 

Brotbcils and the reft cannot, before partition, become bound to, 
lor, each other, and fo forth. Before partition a man /hould not make a 
loan, taking as a furcty his own brother, or the brother of the debtor. 
Nor fhould he make a loin to his own urieividcd brother: for all, that be- 
longs to him, alfo belongs to his brother t how then can it be a debt ? It 
will be declared, that his brother has no title lo what is acquired by the 
man himfclf ; may not therefore his own acquired wealth be lent to 
his brother? 7ie anjver why (ho\i\A his brother borrow money from 
him, fince his food and other wants may be fupplicd from the joint cAate. 
If he need it for religious cccafions, why fhould he not ufc the joint pro- 
perty ^ If be vi'f} to adventure it for incrcafc of vvcalth, why fhould he not 
improve the joint eflatc ? If he require it for the enjo} mcnl of wreaths, 
fanders wood, fine cloth, and the like, that may be fupplicd out of joint- 
property ; for the law has not forbidden any ufe of common property. 

But, if any one rcfolvc in his owm mind, “ I will perform a religious 
aft on my owm feparatc funds, and I alone fhall obtain the benefit of it;** 
or if his brother forbid fuch expenditure of the paternal wealth; in fuch 
cafes a man, intending to dig a pond, or to perform a folemn facrifice 
or the like, out of property acquired by himfelf, but fndtng fomc part 
of his own fevcral property unavailable, may borrow ffom.his brother 
money acquired by tL'*i himfelf. Why is a loan forbidden before 

partition ? It fhoulJ not be objefted, that a religious aft, even tho'igH p*r- 

formed 
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formed by one btolhcr on funds acquued b) Inmfclf, is the a£l of 
both undivided brothers, undcra text ithich uil! be quoted (Book V,i, 
CCCLXXXVni) , and iberefoie money iccci%cd for that purpofe from a 
bro her, c\cn though it were acquired by Inmfclf, is no debt, and fhall nor 
therefore be repaid Another text* declares the participation of all brethren 

in that religious a«5l only uhich is performed uithtliealTcnt of all, on 
funds common to all , and the former text has virtually the fame import 
That a debt may be contradlcd with an undivided brother, cannot there- 
fore be difputed 

AoAih i a man, reflcflmg, “ if I obtain profit on joint property, ano- 
ther brother will alfo hive a title to that profit,” only lends at mtered his 
OTVTi property acquired by himfelf, or he condufls commerce on that capital j 
in fuch a cafe, a fmall part of his fevera) properly being (hen unavailable, 
he borrows from his undivided brother money acquired by that brother 
himfelf, here alfo what fhould prevent him? So, if another brother tell one 
who diflipates the joint properly for the enjoy men t of u reaths, fanders vv ood, 
iine cloth and the like, “ gratify thy vvifli for enjoy mcni m proportion only 
to thy art of wealth, ’ and ifhc, being thereby reftramed, fupplics his 
enjoyments out of wealth acquired by himfelf, but, fome part of his fevcral 
property being then unavailable, borrows from an undivided brother moneys 
acquired by that brother himfelf, here ogam what is there incongruous ? 
Confequently a debt contrafled with an undivided brother for the tliree pur- 
pofes of fpintual benefit, of wealth, and of gratification, is in rcafon 
valid 


Yet Ya'jnyavvalcya forbids It Can fuch a rule be dcmonfiratively 
true, that under the text of Ya‘’jnvawalcya, a debt may not be con- 
trafled with an undivided brother, though m rcafon fuch a debt be valid? 
Th'TC IS no objedlion to explain * while undivided,* while the property 


• A text of Mah'chi » incorrtflly e ted uitli tpitce Afer confult ng the a 
Cl SAVA M ia and ''Suddh -vti a of Ritoxaphaka I tfiuj iranflate th text w, h then fLf 
verfej The f* her be ng dead h i ebfe^iue* Unift be caretbll/ performed by h j/i»] f,ut ^ 

manyfonJofth fath r refid ag in the fame place what i d«»e by tie eldeH alone w tb th «■ i, 

jid on! ofthe common fioek, Ihill be rtsif* aT* ihcaflof all j f ^ ' MtofalJ, 


N n n 
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But VACnESFATl BnATT/TcKARYA does not acknowledge the pro- 
perty of the wife in her hulband's wealth. There is not, in his opinion, any 
objeftion to agift made by her; however, he confiders the hufband and 
wife as never undivided in g/* property. This may be admitted ; but 
the author of the admits partitton between hufband and wife, 

and acknowledges the wife’s property in her hufband’s whole eftate ; for in 
his glofs on the text of "'Apastamba abovecitcd (Book V, v. LXXXIX) 
he fays, “ lince Men u and the reft do not deem ic a theft, if fhe ufe her 
hafband’s property in the entertainment of guefls, and clecmofynary gtfts, 
therefore the wife alfo has ownerlhip of her hulband’s wealth i elfc it would 
be a theft,” A partition may therefore be made at the option of the huf- 
band* but not at the option of the wife; as will be mentioned (Book V* 
Chapter II). The wife’s property in her hufband’s eftate is thus 
(hown (Book V, v. LXXXIII); partition in general is nor again denied s 
and the text, which does deny partition, is expounded as relating to a£lS| 
which concern the nuptial fire and the like. But RachunandanA 
fays, thelegiflator mentions partitlod between hufband and wife, intend- 
ing the sflignraent of an equal fhare'with the Tons, by way of provifion for 
the wife’s maintenance j if that have not been done, teftimony for each 
other and fo forth is forbidden.’^ 


CXLI. 

Nareda\* — After partition, but noLbeforc it, brothers may 
become witnefles or fureties for each other, and may re- 
ciprocally give and receive prefents^ or make conlraSls with 
• each other: hut in regard to property feparately acquired, they 
may do fo even before partition'.* 

They may give and receive loans, for the text coincides with that 
of Ya Jnyawalcya (CXL). Since there is no ground for fele<2ion, both 
delivery and receipt are meant. Or, ifa man erroneoufly makeaprefent, 
ceipt is forbidden, if he crroncoudy take a prefent, gift was forbidden. 

■ the prohibition of receipt be infnoged, the benefit of a gift for arcligi- 
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t*ebtor be the raufe of its remiininp; undifclnrgcd ly hr" But, if 
ivcalthmcfs be proved, and the debtor u/thhold pi} ment through difhoiicfty 
or the like, a furcty for pa}nient \ ould m that cafe be compelled to dif- 
charge the debt, not the furct} for truft This alfo condituies a difference 
There is again a difference m the cafe of the debtor’s dcceafc, and various 
xliffinflxons mi) alfo be deduced from other circumffanccs 


Ik fail, when the furcty for honeftyfajs, “ that man is truffaorthy 
jf he punSlually paid debts formerly coniraflcd from others without dif- 
pute, and never did a diffioncff i£l, but fubfcquently praflifc knavery m 
regard to the payment of this debt, the ffircij is not in that cife amena- 
ble j for none can know future events But, when the furcty for honefty 
fays, that man will praftife no knavery j of this I am well nffured j con- 
fiding in my words, lend him the monc) without hefitation; then indeed, 
fhould the debtor ifteruards praftifc knaver), the foohfii fumy muff piy 
the debt If a furcty affirm, that a dtlboneff borrower is honeff, then this 
fuiet) for lioncffy is bthed and muff: pay the debt Ptoviding for this cafe, 
the text of Vr i’ll AST ATI expreffes, “the two firft muff pi) the fum I-nt ' 

** At the time ffipulated (CXLII), at the term, as ffipulatcd /y (l;e 
deifor Tor example, when the debtor promifeJ, ** I will difcharge the 
debt m fueb ajearand momh, on fuch a da},’ it muff b- paid on that 
very day in that month and )car 

* The twolaff (the furetv for payment and the furciy ford livery) cn de- 
faultj" they JlaUhconplkitofj'Ptleircn^^^errent, if they Jo not fpon- 
lancouffy pay the debt or deliver the eO“dls 

The era 

Here “at th- fiipuhtcJ term,* muff be fupphed after ih- words “pay 
Ihc debt " 

Ir thc) be dead r hfrall), without ili^m cn failure of the furcty 
for payment and of the furcty for delivery, m confcqucncc of ihcir death, 
or religious f-clufion from the world Confeqticntly, ffiould a 

fu'tty 
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furety for appearance or lionefty die or go to a foreign country, }iis fon is 
not bound; but if a furety for payment or delivery die or go to a foreign 
country, his fon is held bound. 

It fiiould be here noticed, that, fo long a« the furety for appenrance or 
honcily be forthcoming, the debt is fccurcd by a furety and bears intcrell 
at the rate of an eightieth part increafed by an eighth (XXVII). If they 
die, or go to a foreign country whence their return cannot be expeded, 
the debts are thenceforward uniccuted by pledge or furety, and bear intcreft 
at the rale of two in the hundred. But the grandfon of a furety for pay- 
ment or for delivery is not bound by hts granifjibcr's engagemrntSt as will be 
mentioned. 


' CXUII. 

Na'reda: — Three forts of furetics, for three purpofes, are 
mentioned by the wife; for appearance, for payment, and 
for honelly : 

2. If the debtors fail in their engagements, or if hu confi- 
dence raided (Ac creditor, the furety mud pay the debt ; 
and fo muji the Jurety for appearance, if he do not produce 
the deltar. 

For three purpofes in refpeft of things, namely for payment, appearance, 
and honefty, three forts of furcties arc mentioned. What is to be done by 
them ? The fage declares it (CXLIII 2 ). ** If the debtors fail in their 
engagements,” if they do not difchargc the debt, " the furety,” namely 
'w/he furety for payment, mull pay the debt. ** If bu confidence mifled the 
creditor i" that, whereby a man confides, is confidence. If what is meant 
by that term, namely the confidence of the furety for honefty, produce in- 
congruity, or excite an erroneous notion, (for the word has an inflection 
•which bears a caufal fcnfcj) that is, if the aflertion of the furety produce 
errour, or in other words if it prove falfc, be mujl fay the debt. If the read- 
ing be •ozbUhai inflead of mriJhui, It vwjl he thus txplaimd ; if confidence, 
or the notion ejciled by the alTertion of the furety for honefiy, be mifcon- 
^ P P ceived. 
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ceivcd, or pro\e contrary to faft, that is, if it pro\e falfe, or, in fliort, if 
the debtor be dilKoneft , the furety, namely the furety for confidence, muft 
pay the debt Such is the meaning ** If he do not produce the debtor tn 
eourt, the text mufl be fo fupplicd if he do not compel the appeannee 
of the debtor, the furety, namely the furet) for aop'^arance, muft pay the 
debt- 

But the Surety for delivery is not here mentioned, in the (ext of 
Na^red^i, therefore, three fureiies onli are noticed The appirent incon- 
fiftcncy is thus reconciled according to Misra, the text of Na^reda con- 
cerns only furcties for debts, but the text of Vr in \spati concerns both 
loans for confumption and loans for ufe, there is not confcqtiently any 
contradiftion But nccording to others the furety for delivery falls under 
the general defcription of furciy for pajment, for there is no material 
difference between i furety for the delivery of mortgaged property, or 
of the debtor’s affets, ^nd one \vho Ins undertaken the paym"nt of the 
debt entertaining this notion, Narcda has only mentioned three 
forts of fureties Diftinguifliing (his form of agreement, “ if the debtor 
do not pay the debt it fliall be paid by me,” from this form, ** obtaining 
aflets from the debtor, I will deliver them,* ordiftinguiflung the engagements 
to pay themoncy lent, and to deliver the tpio^erty mortgaged, Vriwaspatx 
has difcnminated the furety for payment and furety for delivery there is not 
confequently any inconfificncy In cflefl there is no difference of meaning 
The text IS Cited by Hela vaniiA and Chaaoe'swara, and is therefore 
infertcd m this digcfl, though not quoted by Lacsiimid’iiara and others 

CXLIV. 

Yajnyawalcya — SuRETisHiP IS ordaincd for appearance, 
for honefly and for payment , the two firft fiiretteSf and not 
ihetr forj, muft piy the debt, on failure of their engage- 
ments, but even the fons of the lafl 7nay be compelled to pay tt. 

The two fi-ft, the furety for appearance and furCty for honefly, mufl pay 
It on failure of their engigements Even ll • Tons of the furc y forpv)- 

V t m-iy be compelled to paj the debt The D/pacabea 

St* CE 
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Sjnce the fon of the furfety for payment is alone declared liable for ihi 
debt, It appears that the fon of a fure^ for appearance or for honefiy is 
not liable for the debt Herein the author of the Miidcjl ara concurs but 
he has delivered this glofs on the term ** lionedy" or truft, the furety fays^ 
** confiding m me, lend him the money; he avill not deceive thee for he 
IS fon of fuch a one , his land is very fertile , and he has an excellent 
eflatc and all other circumhanfcs arc m th s manner almoh fully parti- 
cularized That no real inconfiftencv ^vtth the text of Vr lUAsPATi ex- 
ifis, has been already explained m the glols on the text of Na red a 


CXLV. 

Ca'tyayana — Let the king caufe fureties to be given for 
payment, for appearance, for confidence or for honejl^y for 
the matter in conteft, and for ordeal , on failure of their 
engagements they Jkall be liable according to circumftances 

* Tor payment for the difcharge of the debt and for the delivery of 
mortgaged property and the like for appearance, * for producing the 
debtor ‘ For confidence/’ for truft the words arc fynonymous “ For 
the matter in conteft with the creditor ** For the performance of ordeal ‘ 
that furcty lhall be compelled to pay the debt on failure of his engage- 
ment ' or» lit other wrds^ if the engagement be not performed Such is 
the fenfc, as apprehended by Chandesvvara 

“ For the matter in conteft, a fuit being jnftituted by the creditor fot 
the recovery of money from the debtor he, whom the king takes as a furc- 
ty left the debtor or creditor abfeond through apprehenGon of lofing the 
caufe, IS furety for the aition, the fourth fort of furety, as a(/a dtreUed by 
a text which will be quoted from Ya'jnyawalcya * This furcty fays, 
" if that man do not appear to the fmt, he (hall be produced by 

me, or he fays “ I Will perform what may be required from that man ' 

Afterwards, during the procedure if ordeal muft be performed by 
" NoTaganctedmtliisagell 1 tobjo nil* tranflat mjaccord ng to the glofj of Rag unandaka 

From bo h pirt i a foret/ null be tatea abk to perform tbe decree h "g the /u-n odjul^ ia>id fi 
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the part} hjmfelf, he, uhom the king, under the text of Y ^'’jh.YAWALcyA, 
takes as a furet}, fufpeClmg the creditor’s or debtor’s with to abfeond be- 
caufc he percci\es the probable detcftion of his falfehood, is furcty for or- 
deal, the fifth fort of furety. He la)s, ** when this debtor fhould pals 
** ordeal, I will then produce him,' or he fays, "I will perform his 
ofHcc.' Tins fiiould be underflood incidentally in the cafe of a furcty for 
the creditor . * 

This text fliould be placed under the title of admimllration of juflice. 
It carries an apparent inconfiflcncy with the text of Vr tiiASPATX, where 
four forts of furcties are propounded That may be reconciled the text 
ofVRniASPATi concerns debts alone, but the text of CaVvaS ana con- 
cerns law fuits in general , there is no contradiflion Or the furcties for 
the and for ordeal fjll under the defcnption of furetics for appear- 

ance, diflinguifhed, hou^ner, by the difference of agreement Accordingly 
MisrA fays, the furet) for attending thedeofion of the fuit and for ordeal 
and the like, as mentioned b) Ca'tyaS ana, is included m the furcty for 
appearance and the refl 

AccomiNO to the lad interpretation ef the te-et c/* YRTnASPATl, con- 
fident with the glofs of 'Su' lapaVi, ** matters of debt ** being there fpe- 
cified, the apparent coniradiflion is obvioufly reconciled m this mode m 
m tmrrs of cfeirr f^renr ffrtr fane facts of foccites, bat foe fatts m cp\rraf 
there arc fi\e forts Some however hold, that, when a fuii is inftmitcd, 
he, wno IS appointed bj the plaintiff, or defendant, who is himfclf un- 
able to aft, to be Ins rcprefcntaiivc for the purfuii or defence, is furety for 
the aflion Uy the nature of the undertaking, if he be cad, lus principal 
is cad , and, if he prevail in tht fuit. Jus principal prevails The J mg 
/lioijJ 1 exift from the pnncrpal a nrilten engagement in this form, ** his 
fuccefs or defeat fball fall on me ’* 

A wRiTTrs acknowledgement (houJJ be executed by furetics in tlicir 
own lianJwnting, or m that of another ptrfon In the margin of ih* 
wriiten contra A of debt tli* furcty may W7ite, •• I fuch a on-, fon of 
** fuch a on-, vnll produce unto th-e fuch a one thy debtor, on a certain 

•• diy, 
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“ day, month and year, (fpecijying tbe time when the debt ought to be 
difcharged,) provided he have not paid the debt before that time ; fhould 
•* I fail herein, I will myfclf difeharge the debt with inlerell.” A furcty fof 
confidence fiiould execute a fimilar obligation, but call Inmfelf “ furety 
for confidence,” and after inferting the name of the borrower and other 
particulars, conclude by declaring ** tliat man is honeft ; if this afiertion prove 
falfe, the debt fltall be paid by me,” So in the cafe of a fumy for pa)Tncnt, 
for delivery, for the a£lion, or for ordeal, the undertaking aboveraentioned 
Ihould be duly recorded in writing. By ihc furety for the a£llon, according 
to the laft mentioned opinion, an undertaking may be reduced to writing 
in this form, I will anfwcr the pica fo long as the fuit remain undecided^' 
This and other points may be reafoned according to received pradlice, 

Til AT iTie debt, not being difcharged by the debtor at the ftipulatcd pe- 
riod, muft be paid by the furety for payment, is evident from the exprefiion, 
on failure of their engagements.** A fpccial rule is declared in rcfpcfl of 
a furety for appearance. 


CXLVI* 

Caty A VAN A propounds it: — ^Ira furcty for the appearance 
of a debtor produce him not at the time and in the place 
agreed on, he Ihall difeharge the debt, unlefs he was pre- 
vented by the aft of God or the king. 

2. After the time of dtJieuUy has pad:, the furety, who 
dill does not produce him, fhall pay the debt; and the 
fame law is declared, even if the debtor Ihould die. 

*' At the time and intheplacc;” the furcty for appearance, havin^pro. 
tnifed, " I win produce the debtor at fuch a rime, and in fuch a place "if 
he do not produce him at that time and in that place, becomes liable for the 
.condition of the writing, namely for the debt; that is, he mull pay ihc 
debt to the creditor , fuch is the fenfe of the firft part of the e,xt ■ anj 
this was conveyed by a former text j but a fpecial rule is fal,u- , 

*• unlefs he was prevented by the aft of God ortheiing," If ihedT * 

’ abL'n" , 
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abfcond through fear of the ktng, in con/eqacncc of another’s fkaU, or if 
he go to another country, promifing^ to return at the dole of a month, 
but be detained by illnefs a year cr mare, the furcty for appearance is not 
blamablc for not producing the debtor. 

" A'tter the time has part j** after the king’s violence has paft away ind 
fo forth After ichef from apprehenjion gf the king’s violence, or after his 
return to hiS home on recovery from ficknefs, if the furcty flill do not pro. 
duce him, through dilhonefty, inability, or the like, the king Ihall compel 
fhe furety to pay the debt The text Ihould be fo fupplied 

Akd the fame law is declared, c\cn if the debtor fliould die,” thatit, 
the furetj muft pay the debt The Retnacara 

This opinion, literally taken, is mconfi/lenl withreafon, for favours 
Clown him, if he be prevented by the aft of God or the king, but nonexs 
Crown m the cafe of death, which is the moft abfolute hindrance anting 
from the aft of God Its purport rouC therefore be alTumed according 
to the expofition of Vachespati Mispa ; and that is meant m the 
naeara His expofitioa is as follows when the time, at which the furcty 
undertook to produce ih** debtor, has paft without any hindrance from the 
aft of God orthckuig, or, m the cafe of hindrance by the aft of God or 
the king after xhzxdt^adi'j tcafei ^ if the furtty flill procnCinate, think- 
ing, ‘ J am furet) forappearance and not bound for payment, I WjJl produce 
the debtor two months hence, but at prefent I will attend to my own bufi- 
nefs,' in fuch a cafe, if the debtor afterwards die, the furety muC pay the 
debt Such IS the fenfe of the phrafe and this xs alfo the import of the the 
text of VxIhaspati, “on failure of iJieir engagements, the two firll 
mufl paj the Aim lent (CXLII3) Me Nualfo declares, that the furetj 
for appearance muft himfclf pay the debt, if he do not produce the debtor 

CXLVIJ 

Menu ■ — The man, who becomes farety for the appearance 
of a debtor m this world, and produces him not, ihall 
pay the debt out of his own property. 


Must 
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Must difpofchlmfclftopaythedcbtout ofMsowti property. 

CuLLUC/iDUATTA. 

Here it fliould be obfervcd, ibat, when the agreement js fimply this, I 
Will produce or Ihow the debtor at fuch a ttme*’* and no place be fpecifiedi 
if he fliowr him on that very day, while btllied m holy wordup or the like, 
or occupied with other affairs and lb forth, it might be fuppofed on a cur- 
fory view, that the agreement is not violated , but we humbly think it rea- 
fonablc to affirm, that in fuchacale the agreement is infringed; for the 
creditor requires the debtor to be produced at the time agreed on, that he 
may recover the ffim lent, he requires him to be fo produced, as may tend 
to the recovery of the money • this the furcty undertakes to fulfil, and the 
terms of his engagement muff be fo underftood; but it is not fulfilled by 
indicating the debtor at fuch a time, when he is not amenable the furcty 
muff therefore Ihow the debtor at a time when he is at leifyre and menahk* 
Such ts the cnodeta mode of intecgtetation 

A RULE has been propounded for the cafe of a debtor abfcondiog 
through the fault of another j what is the f ole if he ablcond to evade 
payment of the debt \ On this point 

CXLVIli 

Vp iKASP ATI declares: — Let the creditor allow time for 
the furety to fearch for the debtor, who has abfeonded ; a 
fortnight, a month, or fix weeks, according to the dif- ' 
tance of the place, whtre he intty be Juppofed to lurk * 

2, Let no fureties be exceffively haraffed, let them gradu- 
ally be compelled to pay the debt ; let them not be at- 
tacked if the debtor be at hand and amenable . fuch is the 
law m favour of fureties. 

** For the debtor, whois miffing or has abfeonded according to tho 
literal fenfe of the verb ■/iai, be lavifible ornot to be found. According 
to the diftance of the place,” according to the remote or ;iMr ffiuation of 

the 
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place and fo forth. “ Gradually " without thcconfcntof the furcty, the 
wliolc fum fhall not be at once cxadlcd at the ftipuhied term “ If the 
debtor be at hand if he be prefent, or if he be willing to pay the debt, 
furctres mull not be required to pioducc the debtor or pay the debt 

In rcfpefl of a furcty for honefty, a text of law, cited in the Rttnacara, 
propounds a rule 


CXLIX. 

^myiii — From a malicious debtor, who is 6n any account 
difpofed, through enmity, to take the proteftion of a 
ikrd^ngct profcffedly kojltle to kts creditor, or to do any thing 
inaufpicious to him, or to adopt the conduft of wicked men, 

a. Let a furety for honefty be taken as a precaution againft 
fuch behaviour , if lus conduft belie the promife, his 
furety mufl pay the debt, 

■“Fr6m a malicious debtor, who is di/pofed &.c;' whofe mind is 
bent on taking the profeilion of a flrangcr, that is, of a profefled 
enemy to the creditor, on doingany thing inaufpicious to the creditor, 
or on adopting the condudl of wicked men, fuch as thieves and 
the hkc Why fliould a debtor take the prote^ion of ius creditor's 
atiiagomd? In reply to this he adds “ through enmity ’ lending his own 
money the creditor confers a favour j whm he demands his money, the 
malice of a wicked man is roufed This is obvious 

The RetnScara. 

**Asa pw4a/ion againft fuch behaviour,** led he fliould take refuge with 
a profedVd enemy ef the ereditcr and fo forth let Tome perfon be taken as 
furcty forhonerty or confidence, that is, for th* certainty , that he will not 
feck the protection of a profclTcd enemy and fo forth. Such is the fenfe of 
the fifft phrafe He is m reality furctj for honefty He fays, " that man 
is honed, he will be ready to pay the debt, and will not take refuge with 
ffy profefled enemy.'* 

"If 
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«‘lr hii conduft belie the promlrc,* jfitbs difftrcnt from what uns pra- 
mifed taking the protcdlion of the creditor’s encmv, if he difchargc not 
the debt, the king fhall compel the furcty to pay the debt -it the clofe of the 
ilipulated term Such is the fenfe of the laft phrafe and this is alfo the im- 
port of VrIhaspati sexpredjon, ** on failure of their engagements, the 
two firft muft pay the fum lent ’* 

On this iext (CXLVIH) Chandcswara remarks, that, “ wherever con* 
fidence is wanting, the king Ihould require a furely for confidence or bonejly 
to be given ’ Accordingly, if the creditor refufe the loan, apprehending the 
infolvetvcy of ihebotrowcc, and Come peefon affirm, “ he is not infolvent ,** 
and if the creditor, confiding m that affunince, lend the money , that perfon 
alfo is a furcty for confidence, as has been already noticed Thu and other 
points may be leafoned. Hence Bhavaoeva has faid, jf jt be affirmed by 
feme perfon, *' that man is not thy debtor, but fome honell man/* 
ihould It be afterwards provedby other evidence, that he was the debtor, that 
cheat IS i/frwrt/ a furcty According to this opinion of Biiavadb'va, it 
muA be underfiood, that, if a cheat, fent by the debtor, make fuch affirma- 
tion, he 18 only d em iz. furcty for confidence , but, if he make that affir- 
mation when quefiioned by the king or the umpire, he is a perjured witnefs, 
and fhall undergo the punifhment of falfe icftimony ^ ^ 

In law fuits there are three forts of fureti'S , the reprcfentative of the 
party, who pleads his fu/t, the furcty for h« appearance, and the furcty 
for the fum which may be due from him This and other points may be 
underftood from popular fraSlice It has been almoft exprefsly declared 
already, and fhould be further difcufTcd under the title of adminiflration of 
jufiice. 

Wkat fiiould be done m the cafe of a furcty for ordeal, Ca tya'vana 
declares. 


CL 

Catya'YANa — At the time and place when the ceremony 
fliould be performed, if he fail in ever fo finall a degree, 
^ ” the 
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the furety fhall be compelled to pay the fum as a jull debt : 
fuch Js the law refpefljng proved debts. 

“ When the cererronjr fhould be perfonned i** when ordeal fhould be per- 
formed. 

The Retadcara^ 

— The meaning is, that this concerns ordeal If the furety for ordeal, 
having declared, •• when o d-al ftiall la’-wcpla e, I will p oducc that man,” 
fhould pafs that daj , however tnconddcrable the delay may be j iF he de- 
lay jt one watch, Jor eten half a watch bejond the day appointed, the 
furety, who entered into that engagement mull pay the fum “ as a )uft debt” 
proved to be due So much has becndcliv red by way of commentary on 
the^rwi//?gtcxtof Ca'tya'yana (CXLV), Menu has delivered a text 
of the fame import with the expreflion of Vr iiiaspati, “ and even their 
fons, if they be dead” (CLI 2)* 

A SURETY for payment' (CLJ2), a furety, who has formally^ de- 
dared, “ I will pay the debt ” Since the text (CXLII) cxprefTes, “ even 
tbcirlbns jf they be dead,” “ belts** miy here Jtgntfy font (CLI 2). 

The Retndcara, 

Even the furety for delivery, mentioned by VrIhaspati, is confider- 
ed by Menu as the tame with the furety for payment, Cy fpecifyingthe 
furety for payment, he exempts the Ton of a furety for appearance or for ho- 
ncfly and that has been exprefsiy declared by Menu m the text, which 
precedes thcpa 0 age quoted. 


CLI 

Menu: — ^But money, due by a furety, or idly promifed to 
muftcians and aElreffeSy or loft at play, or due for Iptntuous 
liquors, or what remains unpaid of a fine or toll, the fon 
oj the furety or debtor fliall not in general be obliged to pay. 

2. Such is the rule in cafe of a furety for appearance or 

good 
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good behaviour; but if a furety for payment ihould die, ttiS 
judge may compel even his heirs to difcharge the debt. 

** Mokey due by a furety what was payable bj a furety. 

CuCLU*CABnATT 

Idle promifes and the reft will be difcufTcd m th.c chapter on pa) ment of 
debts , 

“The fon fhall not be obliged to pay money due by a furetj this< 
vhich had been previoufly mcntion'*d, muft be underftood of money du* 
by his father, who was furety for app'*3rance. 

CulliTcabhatta. 

The word •• app"arance‘ niuft allude to the debtor as a near term. 
The honeft and difhoneft proceeding of a debtor had itlfo been propound* 
ed hence the furety for honedy is alfo Comprehended undpr the text. 
This Ya'jnyawalcya makes evident. 

cLir. 

Ya'jnyawalcya: — Should a furety for the appearance ot 
the honefty of another die, his fons need not pay the 
debt , but the fons of a furety for payment or delivery 
mufl pay the Jam l&n , or deliver the thing undertakerit 

“ Surety for the honeft) of another/' furety for the good behaviour qf 
the debtor, giving confidence to the lend-’r, ‘ Die ’ is illuftrativc of feclu- 
fion from the world, remote abftnce and the like “ The fons of a furety 
for payment.” the literal interpretation is this, the fons of thofe, who are 
bound for payment, that is, who are furetics for the difcharge of a debt or 
the delivery of mortgaged property, muft pay the fum lent. 

Those nho are bound fo- payment," the fons of a furcly forpaya 
ment. 

Tile Retnaeara* 

A 
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X SURETY for delivery is comprclicnded under the terms of the text. 
That m feme inftanccs the fon of a furcty for appearance muft alfo dif- 
■charge the debt, Ca tv a yana declares 

CLIIf 

Catya'yana — Should a man become furety for the ap- 
pearance of a debtor, from whom he had received a pledge 
as his own fecuril), the creditor, ij that fiirety die, may com- 
pel his fon to pay the debt on proving the whole cafe. 

If he became furety for the app-irancc of the debtor, ifter receiving a 
pledge for hts tndmndy, and the whole cafe be proved by the claimant or 
creditor, then, if that furcty be dead, his fon may be compelled to pay the 
debt Any bow” and ** the perfon bound ’ mull bs underllood, for the 
purpofe of making the agent in the fcnl-ncc the fame, agrecablyto rules of 
grammar, ** fjsuld a man hceom* furety ter rtetivtng a pledge, end, be any 
how proved to Laje reeetv d that pledge (fc** ♦•Proved” is m the regular 
paCTive form 

Thus, a borrower afks a loan of a moneylender, and he requires a fure* 
ty, but the furety, for his own affurance, demands a pledge m Rich a 
cafe, be became furcty for the appcaranceof a dcbior, from whom be had 
received aplcdge If that furcty die, and the debtor alfo die or b* unable 
to difchargc the debt, the fon of the furety may be compelled to pay it. 
That d bt, however, was not fccurcd by a pledge deltoered to the cre- 
ditor, the intereR therefore ftiall be computed at the rate of an eightieth 
part incrcafcd by an eighth ♦♦ Appearance** is here illuftradveofa more 
general fenfe Hence, ifa furcty for honefty alfo take a pledge as his in- 
demnity and die unexonerated, hts fon may alfo be compelled to pay the debt, 
for Menu, ufing the exprcllion * a furcty other than for payment ’ in- 
tends the furety for honeP’y as well as the furety for app-arance, who are 
both different from the furety for payment May not the expreflion ufed m 
the text of Menu (CLIV), “a furcty other than for payment, be re- 
ftriiled to the furety for appearance fince that coincides with the text of 
Gatya^^YANa ? If the furcty for honefly have likewilc received a pledge, 

why 
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why fhould not his fon piy the debt, fince the reafon of the law applies 
equally to both ? Accordingly thh glols is dellv’crcd in \hz Mitdcjhard on 
the text of Ca tya’yana (CLIII): “furcty for appearance" is illuftra- 
tivc of fvnety fot hone^ly. However, thetext is there leod, “ even without 
affets left by his father,” inftead of “ on proving the whole cafe.” 

CUV. 

Menu: — On what account then is it, that, after the death 
of a furety other than for payment, the creditor may in 
one cafe demand the debt of the heir, all the affairs of the 
deceafed being known and proved ? 

This is a queftion propofed. “Surety other than for payment/* dif^ 
ferent from the furety for payment, namely a furety for appearance and fo 
forth. “ All the affairs of the deceafed being known and proved/’ the 
circumftances, fuch as the receipt of a pledge, httng proved; that having 
been taken, and the receipt of the pledge by the furety being known and 
proved, and fo forth, “The creditor, literally the giver/’ the perfon, 
who delivered a loan. After the death of that furety, on what account, and 
from whom, can he demand payment of the debt, ilnce the furety bmfelfh 
dead? ThU is aquellion propofed. The anfwer follows. 

CLV. 

Menu ; — If the furety had received money from the debtoF, 
and had enough to pay tlie debt, the fon of him, who fo 
received it, fhall difeharge the debt out of his inherited 
property : this is a facred ordinance. 
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^uchi^ tlitf interpretation delivered in the Rslnacard, But Ctrrntf'CA- 
SHATTA e:tplains the term as an epithet of furety; it fignificsone, 
lo''tt'h(im property has been given as a pledgee and thereby having in his* 
hands; a hen on a Turn fufficicnt to pay the debt, his fon Jhall difcharge //. 

HelaVudha otheruifc expounds the phrafe, “ all the affairs ofthede- 
Ccafed being known and proved • the circumftancc of his not having re- 
ceived any pledge being known and proved.* Thus, if he became furety 
Without having received a pledge, and the whole cafe be known and prov- 
ed, on what account could the creditor demand the debt from its fin after his 
death? Of courfe on no account. Hence^ after the death of one, who 
became furety for the appearance of another without receiving a pledge, the 
judge fliall not compel his fon to difcharge the debt. But the fubfeqtent 
tfext (CLV) IS explained as above In effedt there is no difference Howr- 
ever, the law concerning money due by a furety for appearance, already 
propounded (CLI), would be vain/y repeated in the fubfequent text (CLIV). 

i i 

Ip the furety had received moncy> jf property had been delivered to 
him not amounting to gift. ConfequcmJy, if effefts had been delivered to 
the furety by way of depofit, without declaring a pofitive gift and fo forth, 
ifthe furety be fuch, -wo fay, hts Ton fhall difcharge the debt out of his pro- 
perty, namely the property which is m his poffeflion, held as a depoQt. 
He mull difcharge it although he hold no property guen/a bm. Ths 
takes place, when the furety for appearance has not produced the debtor, 
and that debtor afferwardsdrs, or though living is mrohent. Thisca/cis 
intended. Or With a Mew to thecafeoF afurctyfor payment,/ this text 
(CLIV) enforces the fenfe of the preceding text. “ All the afFurs-o£ the 
deceafed being known and proved ,* the whole circumftance of Ins not hav- 
ing received a pledge being known and proved. On what acconnt then 
might the creditor demand the debt, after the death of a furety for appear- 
ance, who had received no pledge? It follows of courfe, that on no aev 
Count can he demand it. By the condition fpeciffed, that the receipt of no 
pledge be proved, it is intimated, that, if he became furety for thoappear-/ 
ance of a debtor, from whom he received a pledge, then, fhonld he die, 
the creditor may recover the debt from his- fon. 

In 
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Ip there be feveral fureties, by whom muft the debt be paid } And 
V?hat fiiall be the dcafion of fuch a cafe ? For inftance j if there be many 
fureties for payment, or many fureties for appearance, orhonefty, who have 
received a pledge, m fuch a cafe may payment be required from any one of 
them ? or muft they all pay their proportionate lliarcs of the debt ? or each 
fcvcrally pay ihe whole fum ? 


CLvr 

Yajnyawalcya: — When there are two or more fureties 
jointly bound, they fhall pay their proportionate fhares 
of the debt , but, when they are bound feverally the pay- 
ment fhall bs made by any one of thenit as the creditor 
pleafes. 

At the time of contrafting the debt, if it were fettled by the exprefs de- 
claration of the creditor or of the debtor, or by the engagement of the fure- 
ties themfehes, that the creditor fhall receive the debt from the hands of 
any one of fcveral fureties bound for the fame debt, this text propounds a 
rule of decifion for that cafe Tivo or more perfons may become furetiesr 
in confequence of the creditor’s requifition for inflance, he may require 
fcvccal fureties refleifling “ if a fingic furefy die as well as the debtor, 
from whom could the debt be recovered ?” Or the debtor maj ingeriuoufly 
give fcveral fureties Other cafes may be eafily fuppofed 

The lenfc of the text is this, when there are many fureties, they muft 
make up the fum according to their proportionate fliares, and pay irto thd 
Creditor The whole meaning is, that the general W dircfls payment of 
the debt by proportionate fliares m the cafe of many fureties for the fame 
debt He propounds a fpecial rule “ but when they are bound feverally 
” If they be bound in the fame manner as a Angle furety , if any man 
flngly become furety for a debt, *as that whole debt muft he difcharged 
by him, fo, if they become feverally bound for the payment of the whole 
debt. It may Be exaSied from any one of them When thefe fureties becomd 
To bound, the payment Diall be made <my tm 0/ tlm, as the ctedltbt 
picafes. Cmrequently, ihould the creditor chafe to require paymenCof thi 

>vhol« 
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X;hole debt from DiTrADATTA alone, it muft be difchafged b/D^^A- 
DATTA alone if he ^ufc to require payment of the whole debt from any 
one of them, it muft be paid by any one of them But, if he chufc to 
require it from all proportionally , u miift be difcharged by all the fureties. 
In this and other fimilar modes fhould be underftood the creditor’s option. 

If the creditor be defirous of exacting payment of the Mhole debt from 
each of the fureties, what would be thcconfcqucnce? Since that is contrary 
to juflice, his a\ ifii of cxadling an undue fum \v o dd be fruulefs • for avho 
can obtain many hundred Jitvernat for a loan of one hundred fuiernoi^ To 
detail the rcafon of the law would unncccfTanly divcll the booh , it is there- 
fore unnoticed. 

Should the creditor chufc to e\a<a pa)mcnt of the whole debt from any 
one furety, it is fettled that he mufl difchargc it Having pud it, may that 
furety recover from all the other fureties their proportionate flaares of the 
debt? On this queflion a certain author has faid, he fliall not recover tbtir 
froporttonaie Jhares from the e htr Jure i r, fince no law Ics espr fsly dtclared tt 
for the general rule direiiis, that •* they foaW pjy tbew proportionate (litres 
and It IS intimated by a fpecnl rule, that * payment fliall be made as the 
creditor pleafes ** Confequently, when there arc two or mo e fureties bound 
like a fingle furety for the paymentof the whole debt w ithout mutual con- 
nexion or pint refponfibiht) , then the payment fliall be made as the creditor 

from all the fureties, under the authority of tint fpecial rul* In a differ- 
ent cafe, when two or more fureli*s arc jointly bound, they muft pay thcic 
proportionate fliares of the debt how could one furety, having difcharged 
the whole debt, recover from the reft their proportionate flnres, when all 
were fevcrally bound like a Angle furety? The law forbids it 

That is wrong, for the general and particular rules would be irrelevant, 
fince there would be no contradiAion of fenfe or e>,ception In all cafes 
where two or more perfons have become fureties, all the fureties fhall pay 
their proportionate fliares of the debt, but, if they be feverally bound like 
a Angle furety, another diflinilion is Hated, namely that payment fhall be 

made 



^nadeas the creditor plcafestasin thcinjun£kion, “give curds to the priefts, 
and diluted curds to the Caondimyas,” meaning to thofe, who have offici- 
ated at the folemn rites.* In faft, the expreflion, “ as the creditor pleafes,” 
fhould be conlidcred only as a circumftancc of the aftion. That a£tton is 
fuggefied by the neareft term, ** they (hall pay and the agents in the fen- 
tcnce arc the furetics juft mentioned. It appears therefore, that immedi- 
ate payment muftbemade by the exertion of any one of them, or by all the 
furcties, at the option of the creditor: and that exertion confifis in mak- 
ing up the fum by any poftiblc means, and fo forth. It follows, that 
all muft ultimately pay their proportionate (hares of the debt. There is 
not confequentiy any difficulty. Again; if any one furety refufeto pay his 
/hare of the debt^ the king /hall compel him to pay it. But if any one of 
many furcties fay, “ I will alone dlfchargc the debt,” no law directs, that it 
/hall be folcly paid by him; ceafon alone faggefts it. 

Wreu the debtor gives a fecond furety for payment, or for appearance, to 
the furety for payment; in that cafe alfo, like a creditor obtaining the fum 
from the furety who is rcfponfible to him, the original furety fhould pay the 
Jebt to the creditor; but the fubordmatc furety cannot be attacked by the 
original creditor. So in other cafes a rule of decilion may be deduced by the 
reader himfelf. 

Ie the furcties become feverally bound,. each for his own undertaking, thev 
may each be fcvcrally compelled to pay the whole fuen, for ’which he became 
bound, to the creditor. In this glofs of the Vtvada Retndeara, *' each fcvc- 
rally” fignifies one by one ; intending the cafe of more than one feparote en- 
gagements 

As the creditor plcafes ;** for inftance, when the engagement is made, 
the creditor fays “ at my option the fum may be exafted from any one fure- 
ty; I am not reftrained to make a joint demand ; any one furety muft pay 
the whole fum." Such is the fcnlc. 

The Vivada Cbintatnenu 

• I ioferr the whole esainple, which >, incomplete m the dtailon The f|iecial lOjaafli ‘ 
non to the general ptewpt. BbC a tale, unconataed With, and independent of another i, 
cr exceptive rile. » » not a particolaf 

Ttt 
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Titis point has been fufSciently explained by the text of Vr jshaspati 
{CXLII 3) If the fiirety for payment die, it is eflabliflied that the debt 
may be recovered from his fon , tliali xt be recovered with or without mtereft ? 

CLVII 

Vya'sa — The fon of a fon ihall in general the debt of 
his grandfather, but the fon only fliail pay the debt of his 
father incurred by his becoming a furety, and both oj them 
without intereft , but it is clearly fettled, that their fons, the 
great grandfon and grandfon re/peblively, are not morally 
bound to pay. 

The fenfe is, the grandfon mull pay the debt which was contrafted by 
his paternal grandfather without giving a pledg This muft be confidered 
as appertaining to the title of payment of debts *' The debt of his father 
incurred by hts becoming a forct) * if lus father became furety for the pay. 
ment of a debt due from any pertbn , or, takings pledge, became furety for his 
appearance or honcfly, then thould the father die, his fon muft pay that debt 
Without intereft, he muft only pay the cxa<£l fum borrowed, and no intereft 
upon It Confequcntly the entire debt of the grandfather muft be paid by 
the grandfon without intereft, and the debt of the father, incurred by his 
becoming a furety, muft be paid by the fon without intereft 

Tiie Ketnacara 

Here the entire debt of the grandfather fignifics the debt contrafled by 
the grandfather with a ftjpulation of intereft “ Their fons are morally 
bound to pay , a fon of the grandfon, and a fon of the fon The great 
grandfon need not pay any debt of his great grandf-ther, nor the grandfon 
the debt of his grandfather incurred by becoming a furety 

CLVIII 

Catyayana — Money due by a (urety need not on any ac- 
count be paid by his grandfons, but in every inftance fuch 
a debt incurred by his father muft be made good by a fon 
without intereft. 

The 



The debt of a grandfather, incurred by his becoming a furcty, need not 
be paid by grandfons j fuch a debt (hall only be paid by a fon : ftill, how- 
ever, without intereft. To denote this, the particle is employed. Tlie con- 
neftive fenfc is, that the fon is alfo exempted from the payment of inter- 
eft. From the expreftion ** in every inftance,” a certain author has de- 
duced, that the debt of his father, incurred by his becoming a furety, 
or on his own account, flull be paid by the fon without intereft, as a 
debt incurred by his grandfather ts pati by a grandfon KLitbout tntereji. 
That is wrongj for it is meonfiftent with a text which will be cited 
from Vriiiaspati (CLXVIt 2), and with the glofs of Chandc'swara, 
** the debt muft be paid by fons with intereft, as if it were their own." 
Hence the exprefllon “ in evtiy inftance*’ muft be underftood to fignify 
“ in every inftance of a furety for payment and fo forth." 

CLIX. 

Smriti, cited in the Mitdcjhard: — Should the debtor be in- 
folvent, and the furety have aifets, the principal only 
muft be paid by his Jon; he is not liable for the payment 
of intereft. 

This text alfo ordains thepaymentof a debt without intercfl by thefonofa 
furety for payment. What proof is there, that the debt (hall be difeharged 
without intereft by the fon of a furety for the appearance or honefty of a 
debtor, from whom he had received a pledge ? It fhould not be affirmed, 
that the text of Ca''tya''van a above cited, expreffing in every inftance, " 
if authority for exempting km from the payment of intereft ; for that may be 
otherwife expounded. Nor ftiould it be affirmed, that the text of law cited 
in the_ MiUcJhara may authorize that inference, if “ aflets ” be explained 
a pledge." The author of the Mitacftjara docs not warrant fuch an inter- 
pretation. 

On this point it is faid, there is no authority for aflerting, that the debt 
fhall be paid with inlsreil. Thu text of Ca'tta'yana dircdls generaily, 
that a debt incurred by a furety (hall be difeharged without intereft. Confe- 
quently that is fettled in every inftance of a debt incurred by a furety : but 
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in the prefent inftance the confcqucncc might be inconfiftent with reafon. 
it cannot be true, that the fon of him, who, having received efiefls worth 
ten pieces of money, became furcty for a debt of five pieces, fliall pay the 
debt without intcreft. If a chattel of fmall value have been received as a 
pledge, then only fhall the debt be dilcharged without intereft ; but when va- 
luable cffedls have been received, why ihould payment be accepted without 
intcreft, while the aflets are fufficient for the "ahole debt ? The debt mull 
therefore be difcharged with intcreft { and the furety muft reftorc the fuiplus, 
if there be any, to the debtor or his family. 

Tuts decifion regards a pledge which may not be ufed \ it is not fit, that 
the furcty ftiould ufe the pledge. But, if it be ufed, payment muft be made 
in proportion to the ufe and profit of tbe pledge^ If it be afleed, the pledge re- 
ceived being of very inconfiderable value, the whole debt, even without intereft, 
might not be fully difcharged ? The anfwer is, even that is admifliblc : ac- 
cordingly it is exprefled in the text of Menit, **' if the furety had enough to 
pay the dfebt and in the glofs of the Mttaejhara^ ** if he had received a 
fufficient pledge.” Should the fon of the furety alfo die, the fucceffbr of the 
debtor, who has received his heritage, ftiould withdraw the pledge from the 
grandfons of the furcty, and hioiftlf difcharge the debt. Such is the mean- 
ing. 

Ip there be two or more furetics for the fame debt, and one of them die 
leaving a fon, ftiould it be the creditor's choice to recover the debt from the 
Ton, he muft receive it without intereft, and not with intcreft. Bui, ihould 
it be the creditor’s choice to recover the debt from another furcty, the fon of 
the deceafed furety muft pay his proportionate ftiarc i but he need not pay in- 
Icreft, for he is the fon of a furcty. The creditor, however, may recover 
the debt with the whole amount of intereft, fince the furcty called upon muft 
immediately pay the ubole fum, Wlicnce then can the intcreft be recovered 
on the ftiarc of the debt which is payable by the fon of a dcccafcd furcty ? 
To this It is anfwtrcd, if there be many ftircties fcvcrally bound like a fingls 
furcty, ftiould any one of them die leaving no fon or other ketr hab'e for the 
debt, from svhom could his ftiarc of the debt be recovered Conftqucflfly, 
as in that caC: the furvlving furetiw mull coalributc their proportionate ftiares 

yf 
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kj tie iefieieney, and difchargc the debt, aUhoUsh ** payment be made a$ the 
creditor pleafes j” fo in this cafe alfo, even though tlic fon be living, he is as 
it were noncxiflcnt in refpedi: of intcrc/l : confequcntly the furviving furctics, 
together with the fon of the deceafed furcty, muft contribute their propor- 
tionate (hares of the principal fum, but the amount of intcrcil mufl be made 
good by them unaided by that fon. 

fiuT fomc lawyers remark, when the creditor makes his clcdlion of reco- 
vering the •whole fum from one furcty, he (Iiall receive it from one alone j 
hovv can the furcty, who difchargcs the debt, recover proportionate (hares 
from the reft ? But, if the creditor have chofen to receive the fum from all 
the furctics in due proportion, then the (bn of a deceafed furcty mull pay his 
(hare of the debt without intcreft. Again; when five perfons have become 
jointly bound as furctics for a debt, then, (hould one die, his (hare of the 
debt muft be received from Ins fon without I'ntcrefi r but, if be have no fon 
or othec amenai/e heir, his proportionate (lure is lofl; iince it was virtually 
underfteod when the agreement was made, that the five perfons were each 
bound for a fiftli part of the debt. Yet, if it were agreed, *' (hould any 
one of us die, the debt inuft be dilcharged by fuch of us as furvive,” then 
the whole debt mull be paid by the furviving furctics contributing their pro- 
portionate (hares. This is mentioned merely as an example ; that in other 
cafes alfo the adjuftment mud be made according to the tenour of the agree- 
ment^ may be ealily inferred by the reader himfelf 

SWALL the furcty, thus becoming a creditor, recover what has been paid by 
him to the original creditor m confcquencc of the debt remaining undifeharged 
by the debtor though living, but infblvcnt, diflioncd or tbc like ? 

CLX. 

Vruiaspati ordains: — S hould a fiirety, being haraffed, pay 
the debt, for which he was bound, he fhall receive twice 
the fum from the debtor after the lapfe of a month and a 
half. 

y A SVRCTY i" a parfort, who has become boand for ajiotber, “ Being 
Uuu lianncd;" 
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jn the prcfent inftance the confcquence might be inconfifient with realon. 
It cannot be true, that the fon of him, who> having received effcds worth 
ten pieces of money, became furcty for a debt of five pieces, fliall pay the 
debt without intcreft. If a chattel of fmall value have been received as a 
pledge, then onl) Ihall the debt be difcharged without intercll, but when va- 
luable cffedls have been received, why fhould payment be accepted without 
jntercll, while the aflets are fufficient for the tr-&o/rdcbt? The debt muft 
therefore be difchargcd with intcrell, and the furcty muH refiorc the furplus, 
if thkre beany, to the debtor or his family 

This decifion regards a pledge which may not he ufed i it i* not fit, that 
the furcty lliould ufe the pledge But, if it be ufed, payment moft be made 
in proportion to the ufe and profit of the fkige. If it be afked, the pledge re- 
ceived bcingof very mconfideriblc value, the whole debt, e\en without inlercfi, 
might rot be fully difcharged ^ The anfwer is, even that is admifiible ac- 
cordingly It IS cxprclTed in the teirt of Menu, “ if the furety had enough to 
pay the dtbt , ' and m the glofs of the Mttatjhar'd, if he had received a 
fufficient pledge ” Should the fon of the furety alfo die, the fucceflor of the 
debtor, who has received his heritage, Ihould withdraw the pledge from the 
grandfons of the furety, and himfclf difchargc the debt Such is the mean- 
ing. 


Ir there be two or more furetics for the fame debt, and one of them die 
leaving a fon, fliould it be the creditor’s choice to recover the debt from the 
fon, he mull receive It without intcrell, and not with mtcre/l. But, fliould 
It be the creditor’s choice to recover the debt from another furety, the fun of 
the dcceafcd furety muft pay his proportionate fliare ; but he need not pay in- 
Icrtft, for he is the fon of afureij. The creditor, hoiicvcr, may recover 
the debt with the whole amount of intcrcH, fince the furcty tailed uf'On 
immediately paj the '^bo'e fun Whence then can the intcrcft be recovered 

on the fiiirc of the debt which is p3)ab!e by the fon of a dcccafcd furety ? 
To this It IS anfwcrcd, if there be many fureties fcverally bound hl-c a Cngls 
furcty, fliould any one of lh“m die leaving no fon or other keif hab'e far tie 
de6tf from whom could hii fliarc of the debt be recovered 1 Conf-quenrly, 
as m ilui eaCs the fiirviving fureiiei muft contribute tbcir proportionate flwres 
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if the ifieisncy^ and difchargc the debt, allhousb “ paj^ment be made a§ the 
creditor pleafes f fo in this cafe alfo, even though the fon be living, he is as 
it were nonexiftent in refpedt of mtereft : confcquently the furviving furcties, 
together with the fon of the dcccafed furety, mufl contribute their propor- 
tionate /hares of the principal futn, but the amount of intereftmuft be made 
good by them unaided by that fon. 

feuT fomc lawyers remark, when the creditor makes his clcdlion of reco- 
vering the uohok fum from one furety, lie /hall receive it from, one alone j 
how can the fucety, who difchargcs the debt, recover proportionate (hares 
from the reft ? But, if the creditor have chofen to receive the fum from all 
the furcties in due proportion, then the fon of a dcccafed furety muft pay his 
(hare of the debt without intereft. Again; when five perfons have become 
jointly hound as furcties for a debt, then, (hould one die, his (hare of the 
debt rouft be received from his fon without intereft: but, if he leave no fon 
or other amtnahU heir, his proportionate (lure is loft; fmee it was virtually 
underftood when the agreement was made, that the five perfons were each 
bound for a fifth part of the debt. Yet, if it were agreed, ** (hould any 
one of U3 die, the debt tnuft be difcharged by fuc'h of us as furvive,” then 
the whole debt muft be paid by the furviving forttles contributing their pro- 
portionate /hares. This is mentioned merely as an example; that in other 
cafes alfo the adjuftment muft be made according to the tenour of the agree- 
ment, may be cafily inferred by the leader himfcif. 

Shall the furety, thus hecommg a creditor, recover what has been paid hy 
him to the original creditor in confequtncc of the debt remaining undifebarged 
hy the debtor though living, but infolvcnt, difiioneft or the hke f 

CLX. 

Vrihaspati ordains:— Should a furety, being haraffed, pay 
the debt, for which he was bound, he fhall receive twice 
the fum from the debtor after the lapfe of a month and a 
half. 

A SURETY a perfon, who has become bound for another. «< 

home' 
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>arafrcd, being adjudged by the arbitrators to pay the debt, n tin 
^ fince he became furcty for that man, he mull paj the debt to the creditor.’* 
“ After the lapfc of three fortnights cr a month anda } alf , after forty five 
dajs A debt of one hundred j2i%.erroi, having accumulated with intctcft 
to two hundred fuvernas, is again doubl-d and amounts therefore to four hun- 
dred fuc-rnatt that fum he /hall receive from the debtor The caufe of 
doubling the debt is the offence committed in not immedutelj paj ing it. 

CLXI 

Vishnu and Na'reda — the furcty, being InrafTed by the 
creditor, difchargc the debt, the debtor fliall pay twice as 
much to the furety. 


CLXIf 

Vajnyawalcya — When the furcty is compelJcd to pry a 
notorious debt to the creditor, the (Jebtor lhall be forced 
to repay double the fum to the furcty. 

“ Notorious i’ adjudged by arbitrators **Kotorious”niouldbeun- 
dcillood in the text of Vishnu and NArroA, for it has the fame import 
With the texf of Ya'jnv awalcta Vr ihaspati renders the meaning 
evident 


CLxni 

'^RiH\sPATi* — ^ If dull furcties innocently pay the debt, 
^\hcn unbidden, or tv hen required to pay another debt, 
how and from whom can they recover the fum^ 

“Doll," whofc undcrfiinding is fluggliHi, being fioiv evtnin rh-ir 
own affairs, it it pmered, tlst th'-ir minds arc heavy ‘‘ Innoc-ntl/,*’ 
wiUiout guile “Unbidden' by iIk umpire 

Th'‘ Uelracara 

Tnc meaning is, not told by a.brtrator, « pay the fum to that man " 
Here “ unbidden by arbitrators'* alfo implicj, that it it not any bow 

proved 
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proved by uitnefies, that the debt (hould be paid by the furety. Accord- 
ingly YAjNY.i.wAi.cyA fa)s *' notorious,” that is, not unbidden by ar-* 
bitrators. So. 


CLXIV, 

Ca'tya'vana: — The furety (Kail immediately receive from 
- the debtorj hut wiihont tnUreJlt the fum which he has paid, 
when legally urged by the creditor, on proving the cafe 
by witneifes. 

Ov proof by witneires, that the debt ought to be paid. Urged by tb^ 
creditor ” mentioned as a matter of courfc; for payment would hardly be 
made by one who was not urged. From the expreflion, *' he {hall receive 
the fum,” it appears, that the furety (laall receive fo much only as was paid 
by him to the creditor, and not double that fum, liut the double Turn has 
been dire£led by the text of Ya''jmyawai.cya ; there is confequently an 
inebnfiftency. It mull therefore be fettled, that withm a month and a half 
he can only receive the exa£l fum paid, but after a month and a half he fliall 
receive twice that fum. In this cafe, however, there is no reference to the 
period in which a debt is regularly doubled, fuch as fifty months and the 
like, for no fuch law exifls j the expiration of a month and a half is alone a 
fufficient term, under the text of Vbihaspati (CLX), to double the fum. 
Such is the beft mode of interpretation approved m the Retnacara. 

GraheTwara and Misra explainthe textof Catyayana as intend- 
ing only the following cafe ; a confidcrablc fpace of time having elapfed be- 
yond the flipulated term, if the creditor rcfolve on rccuring to the king, but 
the furety, apprehending punifhmcnt, pacify the creditor at a pecuniary ex- 
penfe, and difcharge the debt, the furety fhall in that cafe recover from the 
debtor the money employed in appeafiog the creditor ; but fliall only receive 
back the exaa fum, not twice the amount. But the author of the Mudejhard 
fays, twice the fum mufl; be immediately paid. He holds, that the lapfe of a 
monthandahalfjsnottequiied. Torcconcile the text of VrTh^spati 
money expended in appeafing the creditor muft be fiippofed. On thisfub* 

jed Ya INYAWAJ-CYA propounds a diftmftion. 


CLXvf 
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CLXV 

Yajnvawalcya- — Female Haves and cattle delncred ly 
a Jurely muft be made good with their oBspnng, grain Jhall 
only he repaid tiv o fold , cloth is declared to be quadrup- 
led , and liquids oflupled. 

** Female Haves and cattle, * a debt confifting of female flaves or cattle 
If a furety be comp-llcd by a creditor to deliver female Haves, goats, and the 
like, (hey Hiall be received back by (he furety with their offspring only bat 
grain and the reft avilh the accumulation mentioned Other things can- only 
be doubled 

The Di^acalicd 

The doubling of c\ery kind of property having been fuggefted, it is here 
tdircflcd by a fpccial law» that liquids Ihall be repaid ofluple, cloth qua- 
druple, and female fla%es or cattle with their offspring that is, with noothe^ 
rccompenfe but their offspring If one female goat, having been lent, !/•» 
made good by the furety m confequence of the debtor being unable to diP. 
charge the debt, then, after the lapfe of confiderable time, the debtor being 
able to difcharge the debt one female goat Hiall be deh\cred to the furety, 
and as many kids as have been p oduced from thatyf^ goat If that female 
goat die iinfroduSitve, the debtor muft afterwards deliver a Hngle goat, and 
no kids, for none have been produced Gram and the reft gram, cloth 
and liquids ** Other dungs gold and the like The glofs of thc^.^<j- 
cahea may be taken in a literal ftnfe 

Here an obfervation fhould be made When the furety would have 
been liable for the paym*nt of the debt in confequence of the dcblor^s ab- 
f ncc , if the furet} be dead, it (hall be paid by his fon alone, and without 
intcreft, as has been mentioned Afterwards, when the debtor is amena- 
ble for the payment of the debt, it is rcafonable, that he ftiould pay to the 
fon of the furety twice the amount of the original fum paid bj him without 
intcreft Muft tl at debtor again pay the errear of intcreft to the creditor. 
Or not ? On this qucftion fome remark, that the principalftim only, and no 
intcreft, has been received from the fon of the furety, the intcreft fliall 

therefore 
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therefore be recovered from the debtor j for it is inconfiftent withreafon, that 
the ctedltor fhould fviftain a lofs without any fault on his part. But others 
fay, that intereft need not in that cafe be paid by the debtor, fi nee no law 
diredls it. Is not the general law, which ordains intcreft at the rate of an 
eightieth part, applicable to this cafe? No; for that is precluded by the 
text of Catya'yana (CLVIII), the terms of which are expounded ** void 
of intcreft;” Cnee, if intcreft were payable by any perfon whomfoever, 
it could not be void of intcreft. Of thclc two opinions, preferring that 
which is beft and moft firmly eftablilhed, a fingle rule of dccifion fliould 
be adopted. 

On this text (CLXV) xVz MUacJbara beu tbU eommenl i that kind of pro-* 
perty, for which a fpccial rate of intcreft has been propounded, 

being paid by a fureiyi the debtor muft immediately make it good, without 
any reference to particular periods, bat with the intcreft propounded : fuchis 
tfia*implied fenfe. The author conceded, that intcreft is propounded by the 
text on female flaves, cattle, and the like; now there can be no intcreft with- 
out a loan, as has been already ftated; but female ilaves and cattle may be 
lent by one, who is unable to maintain them himfelf, and wifties they ftiould 
be fupported J this text intends only fuch a loan. 


Xxx 


CHAPTER 
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CHAPTER V. 

ON THE PAYMENT OF DEBTS. 

A DEBT of fuch a kind fhould be paid ; a debt of fuch a kind fliouli 
not be paid j it fhould be paid by this heir ; ilfhouldbe paid at this 
time; itfhouldbe paxdin thismodet thus the fubje£l is five fold m rcf- 
pcdl of the debtor. It is two fold in frelpeft of the creditor, namely the rule 
for delivery, and the rule for receipt. Of thefe feven topicks of loans and 
payment, one topick, the rule for delivery by the creditor, has been ex- 
pounded. Explaining the verb ** give ** or deliver in the fenfe of pay- 
ment, the other fix topicks are expounded m the two follorjiing chapters. 
Such IS the method authorized by the Mttaejbara. 

CLXVI. 

Vrihaspati:— By whom, to whom, and in what mode, 
Ihould, or fhould not, be paid a loan, which has been 
leceived from the hands of another in the form of a loan 
on intereft, fhall be now declared : 

2 . IF the time of payment be not cxprefTed, the debt fliall 
be paid on demand xvith the intereft then due ; tf exprejjedy 
at the full time limited ; and if not previoufty demanded, 
when intereft ceafes on becoming equal to the principal: if 
the father fhould die in debt, it fhall be paid by his fons 
with intereft as far as the law allows, 

Bv ths tc.xt oFNa'reda (I)theforcnficktcrmoF “loans and payment” 
is fiated as comprehending tuenty topicks in refpea of the creditor and 
t debtor. 




debtor* The verb “gi\e* or delncr has confcquently the double fenfe 
oflendandpa) The topicks fuggefted b) the \crb taken in its fenfe of 
“ lend * mmcl) the eight fold nile for delivery b) the creditor (intcrcH and 
the reft), 'ind the rule for receipt by the debtor (ftipulatcd intcrcft and the 
delivery of the intcrcft promifed and fo forth), vvhicli conftttutetcn topicks 
of loan and payment, have been dircdll) or virtually expounded The to- 
picks fuggefted by the verb taken m its fenfe of “ pa} arc now pro- 
pounded, nam-*!/ the eight fold rule for pi) ment by th- d btor and the 
rule for receipt b} the creditor, winch nlfo conftituic ten topicks of loan 
and pa} ment 

** Fjtoat the hands ofanother,'* from the hands of the lender ** In 
the form of a loan on intcrcft /* vv ith 'rdccliration, '* that fliall be repaid with 
intcrcft by me to him the conftrofiion js, * the debt which bad been 
received ;« tbts t unwr ’ By what debtor that fliould, or fltould not, be re- 
paid, to what creditor it lliould, or fhould not be paid; andhoworjn 
whnt form if ftiould, or fiiould not be paid Again , imagining the word 
** what,” the topicks of whaf ffioul t or ftiould not, be paid, be raw 
derftood, as m one reading of the text ofN Caro v (1) 

*' It fiiall be now declared,’ this /^nif}mg 'almoft at the prefent 
time,* exprclTcs, that it flnllbc forthwith declared Tlic figc proceeds to 
the rale for pa} ment (CLXVI a) that debt, which has I cen received for 
no ftipulafed term, muft be repaid on demand , that is, ona fimpic demand 
Confcqii-ntl) for that loan winch has been received on requeftmg it in 
ihis fimpic form ' lend me the fiim * thcnilc of pa} ment is fuch, that 
nodJay muft be made when the debtor is told “ pay lire debt ” 


WiiE V It IS fettled h} both parries that tli will of the creditor ftnill regu- 
late the time of pav ment, the debt muft be pud on a fimple demand ; but, 
wlrnanotlicf term lias been fixed, it muft bs paid at the full timchniitcd 

Miska 
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And Bhavade'^va fays, when a has been fettled b/ both parties, 
as the period of payment, or mbtn the debt has been mads payable at the op- 
tion of the creditor, &c. In this glofs, the words “ fpecifick time” muft 
bcfupplicd. To both thefe opinions it may be objedted, that the fubfe- 
quent phrafe “ at the full time limited ** would be a needlefs repetition. 
But that phrafe concerns a debt, for which a time of payment has been 
fixed. Confequently, for that loan, which has been reccned on applica- 
tion made m this form, *' I will pay the debt within two years, lend me 
the fum required,*' the rule of payment is fuch, that no delay muft be made, 
when that period is complete. But, when a loan has been received on a 
fimple requeft in this form, *' lend me the fum required,** and the creditor 
meanwhile has not demanded it, ^vhat fhould be done ? The fage adds, 
** when the intereft ccafes,” now intcrcft ccafes on the debt after the lapfc 
of time fufficicnt to double it, as has been already mentioned: that it 
muft be then paid, is the rule of payment for fuch debts. This and other 
points may be argued. 

It has been thus explained, that the very perfon, who contracted the 
debt, muft difchargc it. But in the cafe of his death, the fage adds, “ if 
the father fhould die in debt, it muft be paid by his fons.** On failure of 
the father, who contracted the debt, tha» is, if he die, or be fccludcd from 
the world, or go to a foreign country, the debt mull be paid by his fons 
•with intereft. It muft be paid even by his fon*s fon but without in- 
tereft. 


CLXVII. 

Vr ihaspati : — • The father’s debt muft be firft paid, and next 
a debt contrafted by the man himfelF; hut the debt of the 
paternal grandfather muft even be paid before either of 
thofe. 

2. The fons muft pay the debt of their father, when proved, 
as if it were their own, or vntk xnlerejl; thefon’s fon muft 
pay the debt of lus grandfethcr, hut without intereft* and 

Yyf his' 
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his fon, or the great grandjan, Ihall not be compelled to 
difcharge it, unlefs he be heir, and have t^ets.* 

Fipst the debt of the. JhaiiU ie dijchergsd, next the debt of 

the father, and lalUy the debt contrafled bj the man himfelf fuch is the 
l-gal ord'r of pa} meat. “ As if it ^^crc their own as their o^n debts 
are paid \Mth interefl, fo muft tlusbcpaid inth intereft “ When proved,” 
w hen cflabliflicd by the teftimonv of \s itnefTcs But the debt of a grandfather 
may be-difchargcd.^ ithoufintercQ ** His fon ,** the grandfon’s fbo, readily 
fuggefled by the preceding- term, is then« undcr/lood Coafequendy the 
great gnndfon fhall not be compelled agamft his v,ill to difcharge the debt 
of his- great grandfather j but, ifthe great grandfon be willing, it maybe 
difcharged by him. 


cLXviir. 

VisFVu: — If he, ttho contraQed the debt, ftould di^ or 
become a religious anchoret, or remain abroad for tw enty 
years, that debt fhail be difcharged by his fcms or grand- 
fons, but not by remoter defeendants agamfc their will. 

*• Twemty years ” are connedl^d tn to^fcntenc* with abfence in a fo 
reign country ** Not by remofr d*fcendants not bc)ond the third gc- 
VLtTi\.\ovhtrrIjJt‘!.eIj it need not b- paid by the fourth in dcfxnt and fo 
forth *• Againll th-ir will,” but if they wifh well to a great grandfather 
or other remoter anceftor, the debts e\cn of fuch anccflors Ihould be paid 
by ihc fourth in defeent and fo forh 

The Riinscjrj 

Cvfit. and natural death bang m cffcdl equal, a lapfc of time cannot proper* 
ly be required, therefore the commentator fa} s, ihccon^rudiion refers-twcniy 
years to the cafe of abfence in a foreign country “ If they well to 
an anc-^orf' fince the non payment of a debt is declared a crime m the 


• V~ wia b tb jTje-i/ca R ig MO, » citU, 
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third degree, t/ a text of Menu*, the great grandfather fuffcrs torment ift 
a region of horrour if his debt remain undifcharged ; to prevent that, is a 
benefit to the great grandfather; when they wilh this benefit to him, they 
muft pay the debV. In like manner, the debt contrafted even by a fonof 
other defeendant may be difeharged by the parent, if he be willing. 

That, which affords no gam or permanence of capital, is not a debt-fj 
and if this be not repaid by any'perfon, it is eonfequently no debt : how thea 
can. torment in a region of horrour be the confequence of its remaining un- 
difcharged? It fhould not be objefled, that the text muft therefore be un- 
meaning,, fince the laitr only fuggefts torment in a region of horrour, Ihould 
the- debt be not difeharged by thofe, whom' the law declares indifpcnfably 
bound to pay the debt. Tins argument is ill founded, fince the greatgrand- 
father was himfiilf boundLfor the indifpcnfible payment of the debt, and the 
■word expreflaverof caufe, in the definition of debt (II), there fignifics a cir- 
cumftance only,' ,>70/ an efficient caufe, ' . - , 

If the father die, his debts muft be paid by his fons, as abovemention- 
cd; this Na^ueda declares with fpccial diftindiions. 

CLXIX. ■ 

Nareda: — A FATHER 'being dead, ,hi5 Ions,' tvhether after 
partition or before it, fhall difeharge his debt in proportion 
to their fliares ; or that fon alone, who has taken the bur- 
den, •upon himfclF. 

** Bbixc dead;” having dcccafed, or having retired from worldly af- 
fairs t this alfo fuggefts long abfimee, as exprefsiy ftated in the rule of 
Vishnu (CLXVIII). “ In proportion to their fliares whether after par- 
tition or before it j fuch is the meaning. Confequently, after partition, 
fons muft difeharge the debt at its full term, whether known or unknotvn 
when partition was made, in proportion to their fliares. But, if they 
be undivided, they fhall pay it out of the common property. However, 
if (he cMcit brother, or any olherbroferlkilful in buffnefs. fuperintend 

' Onpt,,,,. t &cilsdstaia«.ertaioi<!tbtKT.II. 
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the affairs of the family like a father, he muff difcharge the paternal debt 
out of the common flock In effedl there is no difference in the two cafes. 
This diflmdlion may ne\ erthelefs be underflood , b) the firfl part of the text 
It IS fuggelled, that, if all the brothers be llmilarly circumflanced, all, or 
any one of them as fubflitute for the reff , may be impleaded , but, if any 
one brother have taken the burden upon himfclf, he alone is implcad- 
iblc. 

Or the phrafe, that fon alone who has taken the burden upon him- 
felf,” may be thus expounded , when the other fons refide at various places, 
and one fon occupies his father’s abode and enpj s Ins father’s property, he 
alone bears the burden, namely the load formerly borne by his father, and 
therefore he mull alfo pay his father’s debts for Misra fays, ‘ when any 
one of the fons is inflalled in the place of his father, he alone mujl pay the 
debt * and be muji pay tt becaufc he has taken the heritage So mull two or 
more brothersi who have taken the burden upon themfclves, for the term 
'* that fon,’ tbougb expreffed mtbc fingular number, mull be taken m- 

Again , if any one of the fons declare, “ I will neither receive my /bare 
of my father’s property, nor pay his debts,” and the others affent to that 
arrangement t in that cafe, thofc only, who have accepted the father’s cflatc 
with his debts, fhall difchargc the debts of their father This alfo is in- 
tended "by the cxprellion, “ that Ion alone, who has taken the burden upon 
himfelf ” Or the cxprellion, “ whether after partition or before it,” may 
be explained, whether feparated iiom their father or not feparated^ and the 
particle may be taken in a determinate fenfc If there be undivided fons, 
they alone mull difcharge the debt, or on failure of them, the divided 
fons. This interpretation Ihould be admitted. 

CLXX. 

Yajn\ wvalcya — ^The father being gone to a foreign coun- 
try, or deceafed naiuraUy or avtlly, or wholly immerfed m 
\Uces, the fons, or their fons, mull pay the debt, but, if 
difputed, It mud be pro\ ed by witnelTes 


“ Being 
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** BciHc; gone to a foreign country;** having gone to a diftant abode in 

a foreign country, and not reluming within twenty years i for it coincides 

o 

with the rule of Vishnu (CLXVIII), and the text which willbe^ cited 
from N/reda (CLXXV). Seclufion from tht wotlA er e:vi7 muH 
alfo be undcrilood. “ Dcccafcd ;** meaning natural demife. 

** Wholly immerfed in vices ;** the term (•oyajana) is explained by lexi- 
cographers, * danger, difeafe, or calamity; falling low, vice originating in luft 
or wrath.* * Confequently, the father being involved in diftrefs, that is, being 
afflnftcd with a hopclefs diftcmper, or long confined in fetters by the king in 
confcquencc of the offence of another ; or fallen from his clafs, as a degraded 
perfon or the like, and excluded from the patrimony ; or immerfed in vices 
originating from irregular defires, (whether avarice, luft, or any impulfc of 
the mind,) fuch as gaming or the like, and love of harlots ; or immerfed 
in vices originating from a wrathful temper, or governed by pride j in all 
thefe cafet tbs fan mujl pay the iebt. For infiance; the father, behaving 
with infoleni pride, fays, “ I will not pay the debt, the creditor may take 
what meafures he pleafes;’* in fuch a cafe, the fon fliould pay the debt* 
leff he fail in duty to his father, out of any poiliMe funds, either the pater- 
nal wealth or other property : but on failure of fons, the debt ihould be 
difchargcdbythc fons fon. However, the debt may be paid by the fon*s 
fon without intcreft, as abovementioned : thecafeis the fame. CnANOE’s- 
WARA hasbrieflyfaid, fiiould the father be unable to pay the debt, it muft 
he.<lvCcfcAs^e<iby bj!& focir, oc, oa Ciiliirc of fons by his grandfom 

The fon does not know, that his father had contrafted a debt from that 
man; or he knows it, but conceals his knowledge; in thefecafes it muft 
be declared by witnefics:” it muft be eftablifiied by the evidence of wit* 
neffes. But on the reading approved by Misra (faejhi bbavstam inftcad of 
faejht hhajbitam) the literal fenfe is ** proved by witnefics.” 

The father, who contraiftcd the debt, being abfent, or dead, or addifted 
togaming, xafre^uentatianefbarhtsani^^X^Zt or(under/5e if 

the particle *• or” talen in a large fenfe') afflidled with an incurable diftemper 

• Autt4SixHt,cei«Qt<2s widiBuayfa&t, 
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or the like, or degraded, his debts muft be paid by his fen, or, on failcre 
of him, by his fon*s fon , but, i^difputcd, the debt muft be pro%cd by ofal 
or other fujlcient teftimony 

^he Dtpaeahea, 

The i^ord “ viitncfTes/’ftanding Jn the text, is Aippofedinthe DipacaU- 
ca to intend alf6 written evidence and the like Here the debt has 
remained undifcharged m conftquence of degradation, bccaufe the degraded- 
perfon held not the patrimony , not becaufc he is inczpahU ofpaj- 

ing debts as of performing religious rites It muft be paid by his fon to 
refeue him from a region of torment But according to Ragiiunand an a 
and others, an outcaft is only incapable of property, fo Jong as he be averfe 
from the nteejjary penance 

Must a debt, conlrafted by aroan who has noaftefs, be paid after hii 
death by his fon or grandfon ? Onthisqucftion it is faid, even in fucha 
cafe the debt contrafted by him ought to be paid by his fon, or, on failure 
of fons, by the grandfon, for, commenting on the following text, itia 
faid in the DtpacaUca, the fon, who is capable of inheriting the eftatc not 
being blind nor othcrwife difqualificd but who has not received aftets left 
by the fither, /X , not one who has taken the father’s c/latc, for he 
IS fuggefted by the exprelTion, ** who has received the eftatc ’* and it is 
mentioned in the Miticjhara that the fon or grandfon may be compelled to 
pay the debt, even if no alTets have been received and it is ftated in the 
Retnacara, that a fon capable of inheriting the paternal eftate, not being 
blind or otherwife difqualificd, is here defigned, not one who has received 
afle*s left by the father, for he is fuggefted by the exprelHon, “who ha* 
received the eftate ” 


CJbXXJ 

Ya jNYAWALcYA ’ — He, who has received the eftate of a pro- 
prietor leaving no fon niuftpay the debts 

of the eflatty or, on failure ofhim, the perfon ivho takes the 
wife of the deceafed , but not the fon, whofe father’s afiets are 
held by another. 

TilE 
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T«E order, in which perfons are liable for debts, is therefore as follows/ 
in the firll place the debtor himfelf 5 on failure of him, his fon competent 
to inherit and manage the e/late i on {\izh., the fon’s fon; if there 

be no fueb grandfon, the great grandfon, wife, uncle or other heir, 
who has fuccceded to the eftatc, or the brother or other guardian of it; 
ftiould there be no fuch perfon, he, who has taken the widow; if there be 
none fuch, a fon incompetent to inherit or to manage the ejlate. So the 
Chintdmeni, Relndcara, Dlpacohcd and the reft. However the obligation 
on an incompetent grandfon to pay the debt is not noticed in thofe works un* 
der this head. This point ihall be difcufled. On failure of him, the great 
grandfon or remoter defeendant, who has not received property left by his 
anceftor, may pay the debt if he be willing, but not otherwife. Such is 
our opinion. It fhould be affirmed, fince it is pofitivcly faid in the Dipa^ 
tallcdi ‘ uncles and other kinfmen, capable of taking the heritage of one 
who leaves no iflue, mi^ fay the debtd • 

That the debtor U bound to pay the debt appears from many texts 
(CLXVI 2 &c.) ; that, on failure of him, his fon, if competent, 
pay the debt, appears from the Utter part of the text quoted (CLXVI 2) 
and from other texts s oti failure of him, the fon’s fon if competent (CLXX) ; 
on failure of him, the great grandfon or other reprefentative who has received 
affets (CLXXl) s and the text Ya'jnyawalcya juft cited is thus explain- 
ed: of a debtor, who leaves no competent fon but had alTets for the payment 

of him, the perfon who has taken the widow j and not, if either of thofe 
be amenabUi a fon, while the aflets arc held by another, or when the alTets 
left by his father have been transferred from him to another. How can the 
aftets be held by another notwithftanding the cxiftcnce of a fon ? The fon 
may bedifqualified, having been born blind, deaf, or the like; or he may 
be incompetent by rcafon of difeafe, minority or the like : and the author 
of the Mitdcjbara remarks, that the aflets may be held by another notwiih- 
* Handing (he cxiftcnce of a vicious fon ^BooK V, v. CCCXVI). 

e 

Tue text is read, putrd r.ar.^diritadrffojab» not the fon, whofe father’s af- 
. fets are held by another, inftcad of patrd' nanyiSritadravycb, the fon, whofe 

fatber’J 
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aflcts are not held by any Other ; if the aflets be held by another* 
although the fon be living, that fon is not liable for the payment of his fa« 
thcr’s debts. It is Hated in the RetnaearOf that this fari oj the fentence is 
conncQed with the phrafe muft pay the debt the conftrudlion therefore 
is, the fon fhall not be compelled to pay the debt while the aflets are held by 
another. Such is the intention of that glofs. 

If no perfon have taken the widow, the incompetent fon muft pay tha 
debt. 


CLXXII. 

Nareda: — Op the fuccefTor to the eftate, the guardian of 
the widow, and the fon not competent to the management oJ 
affairs, he, who takes the aflets, becomes liable for the 
debts ; the fon, though incompetent, muji pay the debt if there 
be no guardian of the widow, nor a fucceCTor to the eftate ; 
and the perfon, who took the widow, if there be no fuc* 
ceffor to the eftate, nor competent fon. 

This text may be thus interpreted ; whoever takes the affets, whether he 
be the regular fucceffor to the eftate, guardian of the wife, or fon pf tbs it- 
but incompetent to ihi management of aJpairs,i^iozztt[oi lo \ht eftate 

and muft pay the debts It is fo expounded m the RetnSeara and other works. 
Its objeft has been already ftated. ** If there be no guardian of the widow 
&c. j” if no perfon have the care of the widow or of the eftate, if none 
take the widow or the eftate; the fon, that is, the incompetent fon, muft 
pay the debt. This, however, intends only a cafe where hemaybejuftly 
liable, namely a cafe of mcompctency anftng from minority or the like; 
for no one has faid, that a fon hrn blind, or otherwife excluded front 
inheritance, fliall pay the debts, ** And the guardian of the widow;’' 
ihould there be no fucccflbr to the eftate, nor competent fon, the guardian 
of the widow IS liable for the debts. The object of this has alfo been al- 
ready explained. 

Wn hold, that great grandfons are st^ liable for the payment of debts, tf 

vtjlhng 
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N6t druen to a foreign country by the opprelTion of the king or the 
tike, IS implied m the phrafe, ** invoUed in no diftrefs ’ “ Capable 
of property , * not born blind, deaf, or the like “ Liable to beat 
the burden,’ not a minor or the like If there be fuch a fon, him the 
judge fhall compel to paj the debt But if the fon be afilifled with dif-> 
cafe, or be an infant, or if he be involved m didrcfs, or blind from lus birth, 
and fo forth , and if another perfon be found to have received the aflets, 
from that p'rfon alone fhall the judge enforce payment if there be none 
fuch, from the perfon who has taken the widow Such is the fenfe of ihe 
tc-^t Here “ afFlifted with difcafe ’is merely an indince Therefore* 
ihould a man die childlefs, the fame rule fhould be adduced 

CLXXIV 

VkiHasi’ATI — The fuccefTor to the e/lnte ts liable for the 
debt, if the fon_be involved in dillrefi., but the perfon, 
who takes the widow, fhall be liable for the debt, on fai- 
lure of fucccirors fo the eflatc 

The fenfe oftl e t«t is obvious Let if not beobjefled*, as mconfiftenr 
Vnth reafon that on this conftruClion, on** would take the a(Tets of the dc- 
Ceafed, and another piy his debts Inconfiftency with reafon miy not be 
objefted to that, in which fagesand authors concur In fadl, whm there is 
a competent fon, no other can be tie legal fucccflbr to the eflatc In the cafe 
flatcd, why does he notobtamhisown father's eft itcfromhisuncleand copar- 
cener? If he voluntarily ji Id it to his uncle, that uncle is not the fuceef 
for to the eftate cf tie d ceafed, but tlie o cupnnt of property given by the 
fon It IS the fame in the fuppafei cafe of a After Confcqucntlj there is 
no occafion for a fpccial text on this point, the fon muft pay the debts' m 
confequence of his own voluntary a€l But if th- uncles or th* reft forci- 
bly witl hold the afffts the king lhall compel the d livery If through a- 
ny accident that cannot be done, h* muft enforce payment front the uncle 
and the reft for the alT ts of the father make the b^der of den liable for 
il c pijment of his debts 


• Its »a 1 f t f -f, Ue ar-iirtat n erns ti by tlie qwiu n cf the ttxti tlxx j c wlx" 
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Consequently the mteniion of thfc tcxtsof YA.*jKYAWALCYA.iind 
the reft is this, after the dcceafe of the debtor, if he left no alTets, or if 
there be afiets which have devolved on the fon, the debt muft in cither cafe 
be paid by the fon, agreeably to the order of payment propounded by N/T- 
TtEDA (CLXIX) If there be no fon, it roufl be paid by the fon*s foni 
•and here alfo the order of payment propounded b) Nareda muft be 
afiumed from parity of rcafonmg If there be neither a fon nor a fon's 
fon, or if there be a fon or grandfon, to whom the alfets have not de- 
feended, but arc held by fome other perfort, the debt tnufl be paid by 
lum who has received the affets, on fathire of fuch, by him who has 
taken the widow j or, on failure of him, by tbc fon or grandfon, who 
was competent to take the heritage But an incompetent grandfon is nof 
liable for the payment of debts, any more than an incompetent fon 

TiIe text of Ya JNY AWAICYA IS fdad putro^nan^asTUairai^ah the fbn, 
whofe^/5er*j affets are not held by another and that reading is approved 
by Misra and VijNya neswara Under the cxprcflion, “ whofe Jathtr'i 
nflets are not held by another,’* may be underflood one who has taken hi* 
father’s aflets, as well as one, whofe father had no affets The difference 
between the two intcrptetations conGfts m this , if a fon through gencrofiiy 
or the hkc, do not exaft his father’s property from his uncles and the reft* 
he mufl pay the debt aecordin§ to one opinion, and need not pay U according to 
the other, as is evident The preferable interpretation may be determined 
bij vkiK. •«•»'* , 

Or, if a folvent pCrfon contrafl a debt and die, and his fon be a minor or 
be gone to a foreign country, and his unole or other or fome flran- 

ger, through tendernefs for that fon, fake care of the eftate, fuch perfort 
alone may be underflood from the exprcflions, he who has received the ef- 
tate of a proprietor,” ‘ the fucceffor to the eftate,” and “ a perfon 
who has taken thd afTcis ” As the guardian recovers money due from 
others to the eftate, fo muft he pay the debts out of the eftate But if 
there be no aflets, or if no fuch perfon take care of the eftate, the perfon, 
who has taken the widow, muft difcharge the debt If no widow be left 
or if a widow furvive but no perfon take tbi guardianjinp ofhzt, the 

fon 
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fort or the fon’s fon, in order, fhould pay the debt, acquiring funds b) 
any pra6licable means. If there he neither fon nor grandfon, and 
jfnopcrfon take the widow, or if no widow furvive, and if the great 
grandfon or remoter defeendant, or the brother or other collateral telatm, 
take the property left by the deceafed, he Diould difcharge the debt Such 
IS the fenfe of the text of Ya'jnx awalcya Accordingly it is faid in the 
X>:pacal/ca, the uncles or other collateral betrs of the decealed who leaves pro- 
perty. This fliould be admitted as an accurate interpretation Both arc 
fuggcfled by the ambiguous terms of the texts 

Attauthors concur in opinion, thata fon, being blind or deaf from his 
birth or the like, (hall on no account be liable for the payment of debts 
But, according to the Dipacatica, the debt (hould be paid by an incompe- 
tent fon, xf no perfon have taken the widow. The word “incompe- 
tent’ intends fuch difqualification as is Bated by Ca'tva'v ana, difeafe 
and the like (CLXXIII) But the author of the Mttacjhara Bates two 
cafes a fon, grandfon, or any other perfon, who has taken the aficts, 
muft difcharge the debt , on failure of fuch, he, who has taken the widow, 
on failure of him, any fon not blind or the like ; and on failure of him, 
the great grandfon or other reprcfcntative who takes the heritage they are 

again mentioned to fliow the pofitivc obligation of paying debts then only, 
when they have received alTcts Or the perfon, who takes the widow, that 
is, who takes x widow falling under the fourth dcfcnplion of women wil- 
fully libidinous, or the firft of twice married women, • becomes liable to 
the payment of debts on failure of fucccflbrs to the cBaie , if there be no 
fuch perfon, the fon, who would have been competent to rccei\e the heri- 
tage, not being blmdyromiij-^ir/A or the like; on failure ofhim, my per- 
fon who has taken the widow under the text of Naked a 

(CCXXIl) 

These rules of decifion fliall be fucccflively difcuffed. In the fird place, 
if the father die, or refide abroad or the like, the competent fon is liable for 
the payment of his debts Natural dcccafc, and cmldemtfe or retirement in 
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ihc order of dc\o»ion, are fimilar. Concerning abfcncc in a foreign coun- 
try, the nilc of Vishnu above cued (CLXVllI) propounds a didmdlion. 


CLXXV. 

Nareda; — The father, or, if the family he undwided, th6 
uncle or the elder brother, having travelled to a foreign 
country, the fon (hall not be forced to dlfcharge the debt, 
until twenty years have clapfed. 

HeRE t6e m-ntun of ** uncle or elder brother*' intends the payment of 
debts contradlcd by them , and that mull be undcrflood in the order above- 
mentioned, when there is any faHictcnt caufe, fuch as t!ie uncle or brother 
leaving no fon. Its furtlicr application will be mentioned. The particle 
*• or," repeated in the text, is indefinite, comprehending all perfons holding 
a/Tets of the debtor. 


CLXXVl* 

Catyayan\! — If the father be at home, but afflifted with 
a chronick diforder, though not without hops of recovery^ or 
live in a foreign land, hut expeBed tn tme to return, his debt 
lhall be paid by his fons after a lapfc of twenty years. 

“ Twenty years,** aftcralapfcof twenty years, for the tea.t coincides 
vviln inat o'i’l^A reda iinti inis mult’oe unherliooci Wnen fnc 

cure of the difeafc is poflible, or when the return of the abfent parent may be 
cxpedlcd. But, when the diftcmper is deemed incurable, or the return of the 
abfent parent is imprailicablc, the fon lhall pay the debt of his father, though 
living, as if he were dead. The creditor need not wait twenty years. 

The Retnacara. 

Or the exprtfion vfed m the text, *« if the father be at home, ’ may figntfy, 
if he be living , that is, if it be afocrtaincd, that he is alive. Hence, if no 
intelligence be reccued, during twelve years, concerning any man who has 
travelled to a foreign country, the law requires his fon to perform obfeqmes 
and the hke, prefuming his death , if the fon did not then pay the debt until 

twenty 
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ircnty jCc^rs had chpred, that t^ouldbemconfiftcnt with common icnfc and 
with the reason of the law The^7/s^//r^ text of Ca'^a'^ana is autho- 
rity for this pofition 


CLXXVII 

Catya'y'^.na — A CREDITOR may enforce payment of fuch 
debts from the fons of his debtors, who, though alive, arc 
incurably difeafed, mad, or extremely aged, or have been 
very long in a foreign conniry^provtded their Jons haveaffels 
of the debtor. 

Both “difeafed and “mad are here mentioned by the fame rule by 
w hich two names for kine are ufed, the one (n a gencrick fenfc, the other in a 
particular fenfe j or to include lofamty of intoxication anting from theufeof 
prugs orthehke “Extremely aged, incapacitated by old age for «(!- 
rogement ef affairs “ Very long in a foreign country, and notexpe£lcd to 
return “ Such* or of this kind, an epithet of debt intended to exclude 
debts contraAedforfpirituous liquors and the like This \fill be fubfequent- 
lyexpUined Here, from the concorrencc of the preceding text (CLXXVI) 
jt appears, that the creditor need not wait twenty years , for the cxprcffion 
“ very long inu foreign country” would be fuperfluous, the fenfe would b“ the 
fame with the preceding text, and there would be a needlefs repetition 

cLxxvin 

Vruiaspati — A DEDT of the faiher being proved, it mufl: 
be difclnrgcd by his fons, even m his lifetime, if he were 
blind or deaf from his birth, or be degnded, infane, or afUift- 
cd with a phthifis or leprof), or other hopelcfs diforder. 

“ Busd from hts birth * bom blind for the wotd jalt fignifics both 
cl-ls and birth ‘ Dcgrad d muft be und-rftood of one who isaverfcfrom 
tltnrcejljry penance * Phthifis, or 1-profv, or other diforder j this is 
illuflrative of any incurable di'eale The ReinJcJf'it 

Phthisis cr marafnas wh“n a fath*i^his b-eh twcntyycars -flltfl d 

with 
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with any difcafc whatfoever, his debtmu^t be diTcharged by liis fon; tlid 
amplified gtofs phthifis, Icprofy, or other incurable or hopclefs diforderj*' 
would therefore be unmeaning j hence the interpretation fuggefted in 'the 
Reinacara, that m the cafe of phthifis or the like, the creditor need not wait 
twenlyytars, ihould he admitted. VA^c«csP^TI Misr. a and others con- 
cur in this expolilion. But the Varyata and Ml SR a add, if the father, 
through indigence, be toholly unable to diichargc the debt, it mufi be paid, 
even though the family be divided, by his fon who is able to'difeharge 
it, or on failureof him, it is realbnable, that tt JJjoulibe by his grandfon 

fo circumftanccd. Since the father being born blind was incapable of inheriting 
his own father’s eftate, and is unable to acquire properly himfclf, he may 
be confidcred almofi as moneylefs. 

Even though the family be divided;’’ cventiiough his father be fepa- 
rated ; the debt nufi he paid by a fon, whofe father is feparated from his own 
brothers and the reft. Or it may be explained, * by a fon who is feparated froot 
his Uncles and the reft;’ for no diftlnflion isexpreiTed. 

The firft cafe (hall be now confidcred. 

CLXXIX. 

Vrihaspati: — A son, bom before-partition, has no claim 
on the paternal eftate, nor a fon born after jc, on the por* 
tion of his brother, whether in refpeft of property or 
debts; nor have they any claims on each other except to 
purification and an oblation of water, if either oj them die* 

i 

A SON, born before partition, has no concern with the debts contradted, or 
property acquired, by his father after partition; he is incapable of taking the 
eftate and paying the debts ; and the fon, born after partition, has no concern 
With the poriion of his brothers ; that is, with the debts undertaken by his bro- 
thers, and the property received by them on partition. But all are qualified 
for purification and oblations of water. By this text fo explained it is curforily 
intimated, that a fon need not pay a debt contraacd after partition. Still, 


•Book V. 
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liowe\ fir, if the father be unable to difcharge the debt, and there be no fon 
in coparcenary •taith him able to difdiarge it, that debt muft be paid by uni- 
iher fbn, ^vho is able to difchargc it, even though he be feparated from the 
family (CLXIX). But if there be no fon amenable it muft be 

paid, even though the family be divided, by a grandfon who is competent to 
the inheritance and management of tb* epate Although the text of Ya'jnxa- 
WALCYA, which direfls generallj , that the debt Ihould be difchargcd by 
the fon or by the fan’s fon (CLXX), may be espounded as relating to a 
grandfon not feparated from his coheirs flill, if either the fon or grandfon, 
who are thus placed on a fimitar footing, may be liable for the debts even 
after partition, is it not reafonabJe to affirm the fame in refpefl of the other 
That IS adlually cxprefTed in the Par/jaia , ** it is reafonablc ’ &c and that 
part of the fentence relates to the grandfon Thus may the law be concifely 
expounded. 

5hould the father die, or enter into an order of devotion, or belong 
abfent in a foreign country whence his return cannot be expefled, or be af- 
flidled with a hop*I*fs diford r, or be blind from his birth, the debt mull 
be immediately difcharged by his fon competent W inherit and manage the ef 
tate, but, if he be long abfent m a foreign land, whence his return may be 
cxpcdlcd and fo forth, it muft be paid after the lapfe of twenty )ears If 
the father, having been born blind, was excluded from the patrimony, and 
the fon be capable of inheritance and be not feparated from his father, it 
muft be paid by that fon out of his oivn property But, if fuch a father 
■were neverthclefs able to acquire property, it muft be then paid out of the 
property acquired by him this is dcmonftrably .rue If there be two Tons 
both able to difcharge the debts, and one be not feparated, and the other 
be feparated, it muft be paid by that fon only, who is able to difcharge the 
debts and lives in coparcenary (CLXXIX) It is the fame in the cafe of re- 
union after feparatton, by parity of rcafoning But, if the fon, who lives m 
coparcenary, be unable to pay the debt, or if there be none fuch, the debt 
muft be paid by the fon able to difcharge it, even though he be feparated 
from the family , on failure of him, by all the grandfons in the male line, 
who are able to difchargc it, notfiogly by ih- fon of him who was born 
after partition. But, fiiould the debtor have aflets, then, while he lues, it 

muft 
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mufl; B5 paid by his fon or grandfon oat of his property only, after his death, 
his effefts defeend, on fu^ilure of fons born after partition, to the other fons, 
or to all the gr-ndfons of the male line, whofe fathers are deceafed , his debt 
muft therefore be paid by them, out of his aflets. In that cafe, fince they 
have received aflets, there is no difference between a fon and a grandfon. 
It IS the fame alfo in rcfpedl of the great grandfon On failure cf linsal male 
d^feendanti within the degree of great grandfon, the heritage dciolvcs on the 
widow and fo forth , and the debts inuft alfo be paid by the widow or other 
hsv: in the Qi^tx of JucceJ on But, if there be no aficts, the debt ihould m 
the firft place be difcharged by the fon out ofhis own property, or, on failure 
of him, by all the grandfons of the male line , the great grandfons arc under 
no nccelBty of paying" the debt, as has been already noticed. 

But, if there be a fon born after partition, and the father die, and the fons, 
w ith whom partition was made, farvive,but thefon born after partition die leav- 
ing male jflue, fines he, i/ho was born after partition, was alone entitled to the 
heritage of his parent, his fon can alone claim the afiets, not the fons born before 
partition, nor their offspring hence the debt /hall not be difcharged by them, 
butlhall be paid in fucceffion, or jointly, by the fon born after partition and by 
his fon, whether they have, or have not, aflets of the debtor Yet, fliould they 
be unab’e todifchargethe debt, the rule of payment be underflood as before 

But, fhould a fon, feparated from his father, make a partition with his 
own fons of the property acquired by himfelf, and, bringing the remainder of 
his eflate, live reunited with his father, and other fons be born to him, 
fliould his father di“, and afterwards he alfo deceafe, his fons, as well tnofe 
born before, as thofe born after, partition, fliall equally /hare the property 
and piy the debts of their grandfather , but the fons born after partition /hall 
alone take the property and pay the debts of their father Thus may the law 
be concifely ftated This method fiiould be followed in all cafes , thefubjedt 
Will be fully confidcred under the title of inheritance. 

Sisca the text of Y CjmyaWalcya (CLXX) does not exprefe, that ih' 
deb* JJ all be paid in fucceffion by the fens or by their fons, may it not be well af- 
foted, that tht debt mud ba difcharged jointly by fons and grandfons"’ No, 
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for Vr I hasp ATI, ordaining that the debt fiull be paid without intereft by a 
grandfon, fliows a lefs obligation on the grandfon than on the fon j it is there- 
fore incongruous to affirm, that dibtsjhould jointly with the grandfon*. 
Accordingly the Mtldcfiard exprefles, on failure of the fatlier, the fon Jhall 
pay bjs debt ; on failure of fons, the grandfon. 

But theauthorofthc Smriltjara adds, a debt, contracted after partition by 
the father or kinfman on his own folc account, muft be paid by his fon and 
thereft.ifhc be abfent in aforeign land: in this cafe only is the period 
of tvitnty yean prefcribed j not in the cafe of a debt contracted for the fupport 
of an undivided family or the like, for the parceners arc alfo concerned in 
fuch a debt. They are equally bound loitb the fingle parcener, by whom they 
are flieltercd. The precept is not grounded on a latent motive; hence, when 
payment it demanded in confequence only of the declaration or engagement of a 
fingle without any caufc for contrasting the debit then 

only IS a lapfe of time required by that precept ; but a debt contrafted for the 
fupporfof the fsmiiy miift be paid before /bat /latc thp/ct as ordained by 
another text of YX'jnyawalcya. 

CLXXX. 

Yajnyawalcya : — If one of Itoo or more parceners or undi- 
vided kinfmen contrail a debt for the fupport of his fa- 
mily, and either die or be very long abfent abroad, the 
other parceners or joint-tenants fliall pay it. 

The creditor need not wait a fpccifick time; for there is no authority 
Juch a fuppojitm : the time aIIo^\ed folely concerns divided kinfmen. 

• Misra. 

“ Family” fignifies all the perfons entitled to maintenance. Since all 
the parceners are concerned in the debt, a lapfe of time is not required ; the 
glofs fliould be fo interpreted from the preceding fentcnce. The meaning is» 
fince all partake of the benefit anftog from money borrow ed by a fingle par- 
cener, all arc bound for the debt. ** They arc equally bound with the fingle 
parcener, by whom they arc fheUcred}*’ a fingle parcener, contracting debts 
■ ‘ and^ 
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end fo forth, fupports all the perfons entitled to mamienancc ; he is as It were 
their fereen or umbrage, fliellering them from ardent diftrcfs. Confegusnily 
whatever is done by him, maybejuftly conlidered as the aft of all; and all 
being legally bound for the debt, it is deemed a debt aftually contrafted by 
thofa among them, who are forthcoming; it is therefore improper to require 
a lapfcoftimc. 

Must not the literal fenfe of the text be preferved, even thoughit be in- 
confident with the rcafon of the law; clfe a fm would be committed by de- 
viating from the precepts offages? This pofition may therefore be thus re- 
conciled; when a fin is dated in deviating from the precepts of figes, that 
intends a precept, the grounds of which are not apparent; but this is a pre- 
cept of dcmonfirablc law founded on rcafonuig : fuch is the notion adopted in 
the Smirtifara. 

** Hence, when payment is demanded &c, ;** payment mull be made in 
confcquence of an engagement common to all the parceners; the creditors 
may have lent the money to any one of them ; it was not neceflary, that flich 
an engagement fiiould be exprefsly declared when the debt was contrafted; 
fuch is the fenfe ^ the glofs. Or that ghfs may he thus interpreted i payment 
mull be made in confcquence of one, that is a fingle, declantion or text of 
fages, or in ether wrds a text independent of reafonitig, fuch as the following 
text ; even without a Caufc cj" payment arijing from the pint receipt of the loan, 
that IS, without the payer’s having been concerned la the receipt of the loan, 
or having enjoyed the beni’Jit of it or the like, pajment rruft be made ; fo in- 
terpreted by reference to the preceding phrafe. In the lafl cafe only is a lapfe 
of time required by the texts of fages< But a debt, contrafted for the fup- 
port of the family, excluded from the purport of the preceding text, muft be 
paid before the lapfe of twenty years/ This the commentator alfb notices^ 

“ Parceners or joint tenants’* (CLXXX); heirs, fuch as brothers and 
the rftl. “ For there is no authority &c. j” for there is no exprefTion in this 
text denoting, that the crcditor.fhould wat the lapfe of time, nor does the 
reafon of the law foggefl it. It fiiould not be objefted, that a period of fuf. 
ptnfionvsiz'j be deduced from the concurrence of the text above cited (CLXXV). 

Since 
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Smcc it is proved fro n the rcifon of the li\v, that no delay ihould be allowed 
to fons and the reft living in coparcenary, there Is no difficulty in rcftrifting tlic 
text of Nareda to fons and others with whotn partition has been made. 
Such is the notion adopted in thTi Sr.ruijdra: and that is proper; for, imme- 
diately after the text cited, N/Treda thus proceeds, 

CLXxxr. 

— A DEBTcontrafted before partition by an uncle, 
or a brother, or a mother, for the fupport of the family, 
ail the parceners or joint-tenants iliall difeharge. * 

I p it were intended, that an interval of fufpenfion fiiould alfo be underftood 
in this cafe, the enunciation of the prefent text would be vain; for that fcnfc was 
already conveyed by the preceding text (CLXXV). It is therefore evident, 
that the three texts of Na’reda relate to diftinfl fubjc£ls, as follows ; a fa- 
ther being dead, his fons flull difeharge hlsdebi (CLXIX); a debt muft be 
paid, after the lapfe of twenty years (CLXXV) ; a debt, coitraifted be/bre 
partition by i father orkinfmin for the fupport of the family, muft be /mme- 
iisulj p id (CLXXXI). This text, expreffing " before partition*' as well 
as for tile fupport of the famil>,’' cannot have the fame import with that, 
which prcfcfibes a time. Bat the firft text (CLX IX) relates to a debt contraift- 
cd by the faihc'- on liis own foie account; in that cafe only is a lapfe of lime 
required. 

But, fa)S Misra, Ck^.vpe'swara holds, that a debt contrafled br/bre 
j'artitjon by a fath-r or kinfnian, who travels to a foreign land whence his re- 
turn may be cxpriflrd, muft be paid by bis fonor oilier parcener, after w'aiting 
t.rcnty year#. This however has been liaftdy Lid ; for, in fait, Ciiande's- 
'•’ARA hid declared in his own work, *if that father were fo circumftanccd as 
lobs incapable of paritcipaling tn tie fiatnnsry, and his Ion be not /cparatc 
in regard to propert)*, his debt muft be piiJ iy tbt foT * but if the father, 
liiDjgli he be fo circamftineed, have any fevcral property, it fiiall be difclurg- 
ed by him alone. Yet, if the father be wholly inalite, and tl’.c fon bo able, 
to ihftijargc the d-bt, it flnU hepaiib/ tJie fan.’ Hers the expreffion, *• /b 

• if-r-'tv.T.cccLX'xi 
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*‘circumftanced as to be incapable of participating the patrimony'' dcfcribcs 
the father as indigent in confc(jucnce of his cxclufion from the patrimony. 
“ Not fcparatcd in regard to property*’ relates to the fon j itfignifies redding to- 
gether and partaking of the fame food : the confequence is, that, If the father 
any how acquired wealth, it would be joint property. Such a father therefore 
contrails a debt for the fupport of his own family, and travels on account of 
his affairs to a foreign country, but his return may be expefled; in fuch a 
cafe muft his debt be paid by his fon ? And mud it be paid after the lapfe 
of twenty years, or within that period? On thefe queftions the rule for- 
merly mentioned muft be adduced ; for no diftinftion has been ftated, Confe- 
quently it fhall only be paid after the lapfe of twenty years. 

Since no time is fpecified in the text of Vrihaspati (CLXXVIII), 
ihould not the debt of a man blind from his birth or the like be paid without 
■wailing a lapfe of lime! However the law may be in that jeafe, ftill, ■when a 
father is afHifted with afeverorfimilardilbrder, and his fon is not fcparatcd in 
regard to property, it appears from parity of reafoning, that the debt ihall on- 
ly be paid by his fon after a lapfe of twenty years i without diftinguifhing 
whether it were contrailcd for the fupport of his family, or for the borrower’s 
own ufe. Such appears to be Chanor swara’s notion. 

On this we remark, that, although no limitation have been exprefied, there 
is no difficulty In reftrifting the text (CLXXV) to debts, which have been 
contraflcd on the borrower’s foie account ; for, as it does not exprefs a debt 
contracted on his foie account, fo Ukewife it^docs not exprefs a debt contrafled 
for the fupport of the family. However, even in that cafe it muft be fuppof. 
ed, that payment cannot be expefted from the debtor hmfelf within ten or fif- 
teen days. In faflitmuft only then be paid, when the burden devolves on the 
fon. That virtually is the meaning. 

Vrihasp'ati propounds a ipccial rule in reipedl of undivided parceners. 

CLXXXII. 

Vrihaspati; — A debt, contraCled by the father a£ling for 
his coheirs, fhall be all paid by the fon, if the father have 
4D .p been 
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been long abroad; but, if the father die, tiic fonlhall pay 
only the lhare of his father, and never that of another 
debtor. 


Fi% L brothers Ii\c together and partake of tlie fame food , one, ailing 
for all, contrails a debt on his oun judgment, or the confent of all, 
for the iupport of the familj, and afteruards travels to a foreign countr) ; 
the ether brothers are ah\e and incompetent iri? /If Vi/nager /nt of afinrj, 
or they arc not living , and the abfent brother Ins, or has not, made a par- 
tition wuh his brethren in fuch a cafe that debt mufl be paid by his Ton 
out of the common (lock ; on failure of that, out of his proportionate fharc ; 
or, on failure of that again, out of his own fc^'ral property. 

“ A DEBT contnflcd by one ailing for his colieirs," fiiice all arc equal- 
ly bound for that debt Or it be liter Jly interpreted^ contnilcd by one 
cf tie eeheu t as umbrage to tcrccn tit eth'r/ from nrdent if reft, 

I’ajnrnt by the fon is ordained, provided the father be livin^ , but, if lie 
die, the fon flnl! only pay the fliare of his father and not the fliares of lus 
uncles and the red. The meaning is tins while he lives, tlie aits done 
by his fon arc in a mann-r done b) ilie fiiher himfclf , licnce paj ment then 
rmde is on ibc pin of the father confcqucnil) the debt contrailed by the 
father alone is virtuall) paid by him alone, and a contribution of Hiarts 
is not thtreforc proper m that caf- Bu% when the father is dceeifcd, 
the debt coritrailcdby bim, for the fupportof his oivn brothers and the rert, 
Biould,on failure of him vvlio ailually contnflcd the debt, be paid by tliofc 
onl}, for the fupport ofvvlion itvvas contrafled this is fettled That 

proportion of the d bi, which v^as contrailcj by the fatirr for the mainte- 
nance of his own immediate depcndant>, mufl be paid b) hit fort j not the 
fhircs of the refl he is exonerated bj the fog-, becaafe ibc burden had 
not )ct devolved on the fon, at the time v^hen ib' d bt vras contradleJ 

Is the 7 r ah Clirtuno"! the text is read pttrjr^an, the debt of hit fa- 
ther, la'lc d of y ra-f—, i) c fiian. of I is father If that reading b* aJ- 
il cntick, i: rno) fliU Ic cxpoj”dcd, tie f arc of (he father ii/d-Zd'- 


CLXXXilk 
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^elkd to pay the whole debt, but the fon of one deceafed 
n*ed only pay his father’s fliare. 

Of perfons conirafting a debt, for which they are jointly and feverally 
bound, if one alone be found, he may be compelled to pay the whole 
debt, or if a fon, \\hore father has been long abfent abroad, be found, 
he alfo may be compelled to pay the whole , but if a fon, whofe 
father is dead, be found, he can only be compelled to pay his father’s lhare, 
and not the whole fum. 


CLXXXV 

Vjshnu — A DEBT, contrafted jointly and feverally by parce- 
ners, {hall be paid by any one of them, who is prefent 
and amenable , and fo fliall the debt of the father, by any 
one of the brothers before partition , but, after partition they 
ihall feverally pay according to their Ihares of the inhe- 
ritance. 

A DEBT, contraflcd b) parceners or by perfons jointlj and feverally bound 
muft be paid by any one of them, 'vho is forthcoming, and fo mull tlic 
debt of the father by any one of the undivided brethren, ^\ho is forthcoming, 
but brothers who have made a partition, fiiall pay their proportiomtc fliarcs 
The texts of Ca'tv a van a and VisriNU ire thus expounded by the author 
of thz Ranacara He confiders the text of Ca'tya \ ana, and part oftlw 
text of Vishnu, asidatingtoafubjcft fimihr to that ofpirtncrfliip in com- 
mefee The fubj“6l ofpirtncrfhip in commerce may b" thus exemplified 
four traders, feverally fubfcribingihcir names to thcfamcwnttcninRru- 
ment, with one accord contraiJ a debt for the purpofe of trafllck in liU 
manner four pnefts may contrail fucb a debt for ih- fupport of their families 
or the like The comm-ntator confidcrs tli* lafl half of the text of VisilMJ^ 

as relating to the paj ment of their fitbcr s debt by brothers 

Both thefc texts may alfo be expounded as relating to debts contnilc<^ 
by undivided brethren, like the text ofNAREOA and VrlriASPATX. In 
their refult both interpretations of the text arc accurate The texts of 

CaT'V A YAS' 
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Ca'tyaVana and Vr ihaspati are obvioufly applicable to fubjcRs fimU 
lar to that of partnerftiip in trade ; for they literally exprefs a debt con- 
trafled under the fame fhade,” and ** among perfons flieltercd by the 
fame fhade,” The text of Visiino is obvioufly applicable to undivided 
brethren, fince it exprefles, “ a debt contradled by parceners.’* 

If five brothers have the fame abode, and partake of the fame food ; and 
one then contracts a debt for the fupport of the family, with the afientof 
the reft, or from his own judgment, and dies or travels to a foreign land ; 
afterwards all MeyirnWr make a partition, and by accident become poor, 
but arc fubfcquently enriched by wealth which they thcmfelvcs acquire: 
in fuch a cafe, who ftiall pay that debt ? out of what property ? 

cLxxxvr. 

Menu: — ^I rthe debtor be dead, and if the money borrowed 
was expended for the ufe of his family, it muft be paid 
by that family, divided or undivided, out of their own 
eftate. 

** Dead” is illuftrative of chil death and the hke, Out of their own 
clUtc,” hence, if any one of the heirs, though they be feparate from each 
other, contrail a debt for the fupport of perfons whom all the heirs are 
obliged to maintain, and die or be unable to difeharge the debt, it muft be 
^aid by all the heirs. 

The RetnScara^ 

It is ftated in this glofs , that partition had been made before the debt was 
contraftedj there is this difference between the f^ofs and the cafe fuppofed. 
But in fa 6 l both arc right. Accordingly Cullucabhatta fays, if he, 
who contradled the debt, be dead, and the money were expended for the 
fupport oE the families of all the brediren, as well divided as undivided, that 
debt muft be paid by the divided and undivided brethren out of their own 
property. 


If that debtor be living, he muft pay the debt out of the jml eftate of all 
E4 ths 
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tie ireihim'i or if it be true, that they have no afTets, he muH: pay it out 
of his own property Should any one of them dielea\ing no fon, what 
would follow ? Since the word ** (hare ** does not occur in the text of Me- 
nu, the whole debt mu*^ be paid hy the Jurvivers this is a fettled rule It 
appears, that the whole debt Ihall be paid by the furvivcrs, out of the ef- 
tate of the deceafed , or, on failure of that, out of their own property 
But It mud not be deemed inconfiftcnt with rcafon, that a debt, contracted 
b} one brother for the maintenance of divided brethren, Ihould be paid by 
another brother out of his own property , for it is fimilar to the cafe, 
where a debt, contradVed by one of the aflbciatcd traders, mufl be paid by 
another In this cafe, the creditor need not wait t\\ enty years, as has been 
already mentioned It is thus declared by Vrihaspati and other fages, 
that the fon muft, pay the debt of his father Catya^ana diftmguiflics 
Tons 


CLXXXvn 

Catyayawa — On the death of a father, his dcU lhall in no 
cafe he paid by his fons incapable from nonage of con 
du&ing their own affairs , but at their full age of JiJtten 
jears, they fhall pay it in proportion to their fhares , 
otherwife they (hall dwell hereafter in a region of horrour. 

The father’s debt muftbe underftood By his fons incapable from non- 
age of condufling their own affairs ”by infants unable to difcharge the debt 
SucbineffcClisthefcnre ConfequentI) , if jt can be paid by nnyperfons du- 
ring minority, it muft be paid even during their minority but how could it 
be paid during infancy and total incapacity ? ‘ At their full age at theage 
when they are able to fay Asa (hare of the father’s heritage is received 
by a fon, whofe father was joint tenant with his own brothers and (he reft 
but a^ho IS himfclf feparate, fo muft a proportionate fhare of his deb be 
paid by that fon But, if his father were feparate from Ins own brothers 
and the reft, or if he had no brothers the whole debt contrafted by 
him muft be paid by the fon To explain thefe and fimilar diflioilions laws 
have b-cn propounded This textof Ca'tyaVana is int nded to ftiow, 
that thofe, whom former texts have declared liable to the pajment of d bts, 

muft 
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mud pay them at their full age. Conicqusntly “ father” is here illufiratrve 
of a general fenfe. Hour /hould a debt, though contraded by the party him- 
felf, be paid during a period ofdifabiH^? But a debt, contrafted by hlsfa- 
thcrand the red, is dill more diftant, 

** Otherwise,” if they do not pay it at thcirfull age, the fonsand the 
reft fhall dwell hereafter in a region of horrour. It appears therefore, that 
fans and the reft are pofttively bound to pay fuch debts, Na'reda declares 
the famencccfliiy. 


CLXXXVIII. 

Ka'reda : — Even though he be independent, a fon incapa- 
ble from nonage of conducing his affairs is not imTnediately 
liable for debts. 

The fame : — ^E athers defire male offspring for their own 
fake, reJlcHing, “ this fon will redeem me from every 
debt whatfoever due to fuperiour and inferiour beings:’* 

2. Therefore a fon, begotten by him, Ihould relinquifh his 
own property and affiduoufly redeem his father from debt, 
left he fall to a region of torment. 

3, If a devout man, or one who maintained a facrificial 
fire, die a debtor, all the merit of his devout aufterities, or 
of his perpetual fire, lhall belong to his creditors. 

“ iMDEpENDENTi” fcparatc. It is confequently intimated, that there 
is no ofticr perfon, fuch as undivided broibcis and the reft, amenable for the 
payment of that debt. He, who has neither father nor mother, is deemed 
independent, as will be mentioned. Hence a minor fon is bound to pay the 
debt; but in that cafe only a delay is allowed by Nareda. Such is the 
import of the text. 


Whatsoetesi.” relate to the “ debts due to-faperiour and inreriour 

beings.” 
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beings.” What is due to derties, holyfages and progenitors, is a debt due 
to fuperiour beings , debts due to men are due to mferiour beings. But 
Helayudha, confidenng this as folely relating to debts due to human 
beings, expounds the terms, degrading debts due to creditors. In the /?e/- 
ndcara it is remarked, that the) are degrading by reafon of the extreme iin 
confequent to debts undifcharged* 

But Misr \ cites the text of C/’tyayana (Book III, Chapter IV, 
V. XV). It IS therefore his opinion, that an independent fon, or one who 
has neither father nor mother and is not under the age of lixtccn years, is 
liable for the payment of debts It may be here noticed incidentally, that 
** until his fixteenth year,” fignifies to the neaTeJi limit of his fixteenth year . 
confequently he is a minor until the clofe of his fifteenth year. The con- 
llruftion of the text IS this , * an adolefcent is alfo called a minor.' But 
JlnWy the term (pogenda) is applicable only to a child under tlie age of ten 
years, agreeably to the text cited by SRri)iiARAsvvA'’M'l. 

Infancy extends to the fifth year, childhood is limited to 
the tenth , adolefcence continues to the fixteenth year, 
when puberty commences,* 

** UxDER eight years," or before the commencement of his eighth year, 
he IS an and he alfo is a minor, diftinguifhed from an ado- 

lefcent Another is alfodifiinguiOicd, callcda young infant (cumdra) to the 
commencement of his fifth year , agreeably to the^^wf text cited by Raghu- 
NANDAN Kt " infancy extends to the fifth year ” The ufe of this difimc- 
tion regards penance or expiation and the like. But here minority mufi be 
taken to the end of the fifteenth year , and this muft be underftood of a com- 
putation by vulgar or favana time, from theday of his birth. Afterwards he 
IS adult or competent to affairs, as is exprefsly declared by Ca'tya yana. 
But a certain author has remarked, that, if a youth become converfant vv ith 

* Afaht only of the vetre here ciCce The diftuiAioQt may be thus recapitulated amaot(lSlaJ 
ts mnrly infancy to th.e end of hii fourth year and called »9ura, ulaw he is an infant to the endofLi 
feventh year and in this period of hit Ufc » called /ix>, he is called a boy (fsgtnjaj froni bis fifth to the 
end of his ninth, year , and his adoletceacc as r iSra coatutaei from the tenth, to the eo J of the fifteenth, 
;ear. 
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affairs before that age, in confcqucnccof aufpicious fortune merited in a for* 
mcrcxiftence, orifayouth remain unacquainted with affairs beyond thatage*' 
through ill aufpices, both thefe ihould be confidcred accordingly at adult or 
as under age. But fages have mentioned an age, near to which puberty 
may be cxpcfled. 

From all this detail it appears, that the fon fiia llalfo dwell hereafter in 
a region of horrour, if he do not redeem his father from debt. 

CLXXXIX. 

Vrihaspati: — A Housekeeper fhall difeharge a debt con- 
trafted by his uncle, brother, fbn, wife, fervant, pupil, or 
dependants, for the fupport of the family during his ah^ 
fence. 

It is here implied, that a debt, contrafled even by others for the fupport 
of the family, muff be difeharged by the houfekeeper. 

The Retndeara, 

Th« meaning thereforeis, that, fincethc terms conclude in theplural num- 
ber, which conveys the fenfe of ** and the like,’* iberefare maternal uncles 
and the reft, as well as other perfons, are comprehended in the text. The prin- 
ciple of the law may be here ffated ; fliould a Ton competent to affairs be at 
hand, a debt, contiafted by divided brethren or the like unauthorized by him, 
is not valid : but, in the cafe of parceners, if any one of five brothers forbids 
' the contradliDg of the debt, and is able to fupport the family by other means, 
the debt, contraiffed by another brother, is due by the borrower alone, and 
fliallnotbe paid by him who oppofed the debt. Yet, if themoneyyS borrowed 
be ufed by him who oppofed the debt, or by his dependant, being unable to 
fupply fuHicicnt fupds for the fupport of the whole family or of his own 
immediate dependants, it muff be diTcharged by him. A little has been 
thus mentioned on a wide fubjc<ff. In faft the whole relates to fraudulent 
praftice. Yet if he, who refiftcd the debt, maintain his dependants out of 
the money borrowed againff his confent, without any fraudulent praifficc, 
be muff neverthelefs difeharge the debt. 

4F 
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beings ” What is due to deities, holyfages and progenitors, is a debt due 
to fupcriour beings , debts due to men are due to inferiour beings But 
Helayudha, confidenng- this as folcly relating to debts due to human 
beings, expounds the terms, degradingdcbts to creditors In the /?e/- 
nacara it is remarked, that the} are degrading by reafon of the extreme fin 
confequent to debts undifcharged. 

But Misra cites the text of Ca^tyaVana (Book III, Chapter IV, 
X XV) It IS therefore his opinion, that an independent fon, or one who 
has neither father nor mother and is not under the age of fixteen years, is 
liable for the payment of debts It ma) be here noticed incidentally, that 
'* until his fixteenth year,* fignifies to the neareJl\\m\X. of his fixteenth year 
confeqiJCDtly he is a minor until the dole of his fifteenth year The con- 
ftruftion of the text is this , ‘ an adolefccnt is alfo called a minor * But 
JiriSlly the term (pogendaj is applicable only to a child under the age of ten 
years, agreeably to the text cued by SRfonARAswA'M’j. 

Infancy extends to the fifth year, childhood is limited to 
the tenth , adolefcence continues to the fifteenth year, 
when puberty commences.* 

“ Under eight )cars, * or before the commencement of his eighth year, 
he IS an infintCf/fz/y/ and he alfo is a minor, Sutdidinguiibcdjrom an 
lefeent Another is alfo diftinguifhed, callcdayoung infant (eumara) to the 
commencement of his fifth year, agreeably to theySrwf text cited by Raciiu- 
NANDANA, “ infancy extends to the fifth year " The ufe of this difimc- 
tion regards penance or expiation and the like But here minority muft be 
taken to the end of the fifteenth year, and this mufi be underftood of a com- 
putation by Nulgar or fa^^ana tune, from theday of his birth Afterwards hr 
is adult or competent to affairs, as is exprcfsly declared by Ca'tya vava. 
But a certain author has remarked, that, if a joulh become converfant with 

• A»*iit ofly of the Terfe cMcJ Tbe d Auei oet toiy be thus rcup cubted ttnacrfliaj 

uin eailjr mfinc)* to the erdof h » fourth year aoJ called nmara \ Uwhe ti aa mhif lo ihe ead ofbi 
fcre thyeit and n tb t per od of h 1 1 fen eallei, ,* he U called a (fS^ a/jjfiea h »fif h to the 
cdcThistuaUi jeat andhua'o Exact a, a I « coct ooe, /roa> the tenth t t- c'J cf th* Efenth 

JtlT 
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affairs before that age, in confcqucncc of aufpicious forlunc merited in a for- 
mer exigence, or if a youth remain unacquimted with affairs beyond that age* 
through ill aufpiccs, both thefe fhould be confidcred accordingly as adult or 
as under age But fages have mentioned an age, near to which puberty 
mi} be expefled 

From all this detail It app'-ars, that the fon Ilia JJalft dwell hereafter in 
a region of horrour, if he do not redeem his father from debt 

CLXXXIX 

Vrihaspati — AHouspKEtPER fhtill difcharge a debt con- 
tra^cd by his uncle, brother, fon, wife, fervant, pupil, or 
dependants, for the fupport of the family during hii ah- 
Jence, 

It is here implied, that a debt, contrafled even by others for the fupport 
of the family, muff be difcharged by the houfekeeper. 

The Re/naeara 

T nt meaning thcrerorc is , that, fmee the terms conclude m the plural num- 
ber, which conveys the fenfe of ** and the like, therefore maternal uncles 
and the reft, as well as other perfons, are comprehended in the text The prin- 
ciple of the law may be here ffated, Ihould a fon competent to affairs be at 
hand, a debt, contrafled b} divided brethren or the like unauthorized by him, 
is not valid but, m the cafe of parceners, if any one of five brothers forbids 
the contrafting of the debt, and is able to fupport the family by other means, 
the debt, conlraftcd by another brother, is due by the borrower alone, and 
fliallnot be paid by him whooppofed the debt Yet, if the money yo borrowed 
be ufed by him who oppofed the debt, or by his dependant, being unable to 
fupply fufficicnt funds for the fupport of the whole ftmily or of his own 
immediate dependants, it muff be difcharged by him A little has been 
thus mentioned on a wide fubjcdl In fa£l the whole relates to fraudulent 
praftice Yet if he, w ho refifted the debt maintain his dependants out of 
the money borrowed agamll his confent, without any fraudulent pradlice, 
he muff ncverthclefs difcharge the debt 
4F 


cxc. 
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Menic — Should even a flave make a contrafl m ihe name 
of his alfent mafitj for the behoof of the family, that 
mailer, whether in his own country or abroad, fliall not 
refcind it. 

** A SLAVE j” h m'lncipated fervant and the like “ That maftcr,” li- 
terally the fenior, but here fignifying his lord The Reinieara 

B\ the term ufed (jya^as) is iignificd bell, as well as cldcft, buthcre 
metaphorically thema/ler This is exprefled in the glofs, *' but here fig- 
mf} mg his lord * In fadl, he is b-ft or preeminent, fmcc he fupports the 
family 


CXCI 

NaeSda — ^Whatevlr debt Ins been contrafted for the ufe 
of the family by a pupil, an apprentice, a have, a wife, 
or an agent, muh be paid by the head of the family. 

“ An agent / one wlio afls $ft hnfirviet, “ A debt, * money taken up 
tn I an 1 h~ Rttracai a 

*' A ruML,** one, mIio learns texts oF fenpture “ An apprentice;” 
a nudcnt/«gr/ 7 trj/ *' A fiavc ; ' bom in the houfeof Ins mafler or tliclikc, 
** An agent*” a hired fervant or o her perfon, who has engaged 1 1 fcrvicc 
foradaj, a month, or the hke By this text it is declared, that a debt, 
contnflcd forthc behoof of thefaiiilv, b} '•nj perfon whomfeever con- 
redej V ith that familj , is \atid 


CXCII 

ViSHSU — 1 oj ziJit h paynn *■ hai \ecv prcvtouily pro- 
mifed, or -t/iirh Tifir conlraflcd b) any perfon forthc be- 
hoof of the fdtnih, mufi be paid by the houfckccpcr. 

“ A CERT ' muft 1 “ It-rc fuppli'd A d-b*, cv n though coatM-led For 

th- 



( 303 ) 

the purpofes of trjfEck, but of which payment has been promifed by the 
houfckccpcr, muft be paid by him; but a debt, contradled for the benefit 
of the family by any pcifon whomfoever, fttall be paid by tl>c honfekeeper. 
Such is the expofifion of the Retnacara, “ Promifed ’* Jjcre fignifics “ of 
which payment has been promifed,” 

CXCIil. 

CA’rYA''yANA:— W hat has been borrowed for the benefit of 
the family, or during diUrefs, (while t/is principal was dif- 
abled, feized by the king, oraffli6led with difeafe,) or in con- 
fequence of a foreign invafion, 

2 . Or for the nuptials of his daughter, or for funeral rites; 
all fuch debts contra6led by one of the family, muft be 
difeharged by^thc chief oj that family, 

“ CniET ” IS m the fixth cafe nith an active fenfe. It muft therefore 
bt* difeharged “ by the chief” cf ibatfamtly. 

The Rttnacara, Rachunandana andolhtrs, 

" Disabled f' happening to be then incapable of earning wealth. •* Seiz- 
ed, or afilifledwith fickncfs ” (gnbita-vyddbite) ; fcizcd," that is, feized 

by the king ; the terms, “ feized ” and djfcafcd,” are joined in appofi- 
tion : the fenfe therefore is, while the principal is confined by the king for 
fome offence, or is afflifted with difeafe. Or the appofition may be in the 
form named carmadharaya, the firft term being houfekeeper, and the 
laft term, itab gone, as in the example, ‘ having bathed and being fmeared 
vaitb /anders icood or in the fame form of compofition but refolvable into 
this fenfe, “ and that houfekeeper be gone,” that is, be abfent. By the 
import of the word houfckccpcr, the religious anchoret is excluded ; for 
an anchoret does not return to bis houfe. Since he could not difeharge a 
debt, the term taken generally would be unmeaning ; therefore it is limit- 
ed by the annexed term, houfekeeper. 

Ok the text may be mi srXta-^aJiici, contraaing a difeafe j an appo- 

fition 
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fition m the form called bahtihiht^ inftanccd m the expreflion ** a monkey 
afcending a tree ’ Should the principal be fo circumftanced, a debt, contrafl- 
cd by any perfon conncfled \/ith him (the text muft be fo fupphed), is a debt 
tontrafted during diftrefs All fuch debts muft be paid by the chief of the 
family this conftrucftion will be fuggeftedby the fubfequent verfc A debt 
may alfo be contradled by a perfon uncoonefted with him, employed by one 
who IS connedted with him fuch is the pradlicc 

” In confcquencc of a foreign invafton a debt, contraiSed for the pur- 
pofe of expatriating by one who abfeonds through fear of a foreign prince, 
IS a debt contrafted during diftrefs ** For funeral ntes,” for the obfeqmcs of 
a parent or the like 

CoNSEtjjtTENTLt , thc chicf of the family being difabled, a debt, contrafted 
by «ny perfon connefted with him, for thc fupport of that family, for guard- 
ing againft the violence of a king, for the core of adiftemper, and (if ^rlbtta 
be expounded abfsnt houfeholdcr) for defraying the travelling charges of one, 
who wilhcs to expatriate with the view of acquiring wealth, for relief from 
a general calamity, for the celebration of a daughter s nuptials, or for the 
performance of obfequies for a parent or the like, muft be paid by that 
chief of the family. Such is the feofe. It is illuftrativc of a general mean- 
ing, and intends any debt contradlcd for thc accompliftiment of fomc bufi- 
nefs, which being omitted even in confcqucnce of poverty, fin or calamity 
muft enfuc. 

Grihitam vjadbite is a reading found m fomc places, particularly in thc 
Dayatatj.a thc fenfe is obvious , ** contraSed during fickmjx 

The principle of thc law ftiould be noticed m the cafe of a daughter's 
nuptials, for fo much expenfe only, as preferves from infraftion theufageof 
thc principal s fiimily, may another contra^ debts , not for the celebration of 
fplcndid nuptuls the whole of what is borrowed for unauthorized expenfes, 
muft be paid by th* borrow cr , but cxp-nlcs, which arc fuitable to thc ufage 
of his family, muft n-ceflanly be admitted by a maftcr able to difchargc them 
Confcqucntly, Ihould he be fcizcd with a diftemper, or unwarily go to a fo- 
reign 
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reign hnd, a debt may be contrafted byanyperron conne.Sed wiibhiti', to de» 
fray the expenfes required for fudi a purpofe, as eftlmatcd by five perfons. 
This may be apprehended by the wife. 


Must a debt, contradted for the behoof of the family, without the con- 
fent of the principal, be paid by him ornot ? On this point Ca’tva'y ana 
propounds a text already cited (IX). 

A DEBT contrafted by a fon, a (lave, and the reft, even without the aflent 
of the abfent principal, for the maintenance of his family, that abfent princi- 
pal muft difeharge : this Bur fou approves. Such is the conftruffion of tbe 
text (IX). 

CnANDt'sVVARA* 

Here it fhould be noticed, that, in the expreflion “ even without his af- 
fent,” the word “ even” connedts this cale with that of aflent. For in- 
flance, the chief of a family, intending a journey to a foreign country, thus 
addrefles his fon, fervant, or the like \ “ the family mud be maintained by thee, 
contradiing debts, or otherwife obtaining funds or he went abroad with fuch 
an intention uncxprejfed : in thefe cafts his aflent is declared or implied. But, 
if It be not fo, he docs not aflent j Aill, however, the debt muft be difeharg- 
edby the chief of the family. 


CXCIV. 

Na'reda: — A FATHER muft equally pay the debt of his fon, 
contrafled either by his own appointment, or for the 
fupport of his family, or in a time of diftrefs. 

“ A TIME of diflrefs a fcafon of calamity. 

The Retndcara. 

This fliall be here difcuffed j when a father, afflidted with a difeafe re- 
mains altogether at home ; and his fon, fiave, or the like, cont radls a debt for 
the fupport of the family, but with the knowledge of the father ; muft the 
debt be in that cafe paid by the father or not ? It is anfwcrcd, three disjunc- 
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cxcv. 

Ca'tya'yana: — What a man has promifed, in health or in 
ficknefs, for a religious purpofe, muft be given ; and, if 
he die without giving it, his fon fhall doubtlefs be compell- 
ed to deliver it. 

That, concerning which a man has declared, “ this fum muft be paid 
by me to that man,” or, m otherwords, what a man has promifed, his fon 
flidll be compelled to deliver, but, if he die after dclncrmg it himfelf, it 
ftiall not be again paid by his fon* this the fage declares, “ if he die with- 
out gvingit’* It IS intimated by the exprefTion, “ for a religious pur- 
pofe,’ that the fon is under no ncccffity of delivering what has been pro- 
mifed to harlots or the like. The text is expounded by jrMu*TA 
Va HANA and others as relating to this fubjefl. 

But we thus ejtpouad tt , the maftec of the fimily being gone to a foreign, 
country, or difeafed, or the like, a debt contraifted by his fon, his fervant 
or th* like, and made known to him, muft be paid by the chief of the fa- 
mily when he returns from that foreign countr}, or recovers from the difeaft 
But, if he die without paying it, the debt muft be difcharged by his fon, or 
by the fucceflbe to the eftate, or other perfon liable to the payment o/t/; 
on failure of the firft refpedlively, by the next in fuccelTion For a religious 
purpofe,” or from a religious motive, that is with a view to the ftrifl ob- 
fersance of duty the conftruflion is, he muft pay it on that account; 
meaning, that otherwifc duty is violated. 

By all this detail the obligation on -i fon to difcharge his father’s debt 
has been propounded The pa)m*nt of adebteontradted for the fupport of 
the family has been incidentally mentioned A diftmdtion m regard to the 
payment of debts by a grandfon Ihall be now delivered 

CXCVI 

Ca'tya'yana: — A debt of the paternal grandfather, which 
IS proved, or which is partly liquidated, muft be dif- 


* Cuea lo Book IV, Chapter IV, 


HI, and d re expounded as relating to giics 


charged 
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charged/^ the gianajou, but nevei flnll a debt, contrafl- 
ed for immoral ufes, or •winch was contefled bv his fa* 
ther, be paid by the giandjon. 


“ Proved,*’ eftabhfhed by evidence “ Winch is partly liquidated," 
winch Ins father had begun to paj , but of which a balance remains due 
“Contrafled for immoral ufes incurred for lolTes at phy, for fpiniuous 
liquors or the like Sums due for lofles at plaj for fpintuous liquors and 
the like, lhall be rubfequenily noticed “ Contefted by Ins father," which 
he difpuicd, averring that it was not due bj him Such a debt need not 
be paid by the grandfon, according to the Rttnacara 

“ Or nhich is partly liquidated , the particle m") here heir a conncc- 
tnefenfe Jt confequenti) connect* the debt partly liquidated ntth that, 
which IS proved to be due But, m fifl, “ parti) liquidated" is mentioned 
as confirming tlie certainty in refpedi of the debt According!) another text, 
cited m the Rttnacara, omits the terms “balaicc of a debt liqmdifd ’ 

CXCVll 

Cat^a\ \na — BhrTcu ordains, that a debt, de\ olving from 
the grandfather, which was proved, and acknowledged by 
the father, mufl be difchargcd b) grandfons, if it were 
not contrasted For immoral ulcs, nor aheady paid by the 
Tons 

2 Tiif rule fliall be the fame m regard to the debta of 
the grandfather, which Iia\e not been difchargcd b) other 
grandfons, nor b) his otn Tons but a debt oi the grand- 
father fliall be paid bv his grandfons without mtereft. 

“ Proved," cRiblinicd by evidence “ Not confndlcd for immoral 
ufvs," not in-tirrc 1 for lofT s at plav, tor fpirimous liquors and fo forili 
** Nor j aiJ y not Jieais difchargcd 

A DEST of his gnndfathrr, not paid by tlic fon? of ihe cldcfi fon, ror 
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by his own father or uncles, mull be difcharged by another grandfon. Such 
IS the fenfe of the fccond verfs. But a certain author propofes a reading on 
tbefecond meafure of this verfe, nadatlamvapi tat fivatab na datiam 

vapi tat futaih, and expounds u, a debt of the grandfather, which has not 
been already paid or acquitted by the grandfather liimfelF nor by his fons,* 
the father and uncles of the perfon in quejlton, muft be difcharged by the 
grandfon. “ Swatah ” has the fenfe of the third cafe 

exevin. 

CA'TYA'yANA* — ■ After the death of his father, debts ofhs 
grandjather muft be carefully difcharged by the grandfon ; 
but a debt contrafted by an anceftor is not recoverable 
from the fourth in defeenu 


A DECT, which was originally contrafted by the fourth anceflor or great 
grandfather, reaching his defeendant, namely the great grandfon, recedes 
or it not recoverable the great grandfon or remoter defeendant need not dif- 
charge it. Such is the literal fenfe according to the Retnacara* It follows of 
courfe, that the fon or grandfon mud difcharge it 

CXCIX 

Na'reda: — An undifputed debt of the grandfather, which 
has been fuccefiively due by him and his fons, but has 
remained undifcharged by them, fhall be paid by his 
grandfons , but it is not recoverable from a perfon, who 
IS fourth in defeent from the debtor^ 

“ Successively due,” due by the grandfather and father confecuti'vely. 

The Retnacara 


A DEBT, contraaed by the grandfather, affefts him m the fir/i place, 
next bis fon, and kftly his grandfon -Proved,’* which occurs inprc- 


J \Vt miA thetrfbie in the fiitt aenTnre hy font, ^ 


4H 


ceding 
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tcdmg texts, has been explained * cflablifticd by evidence. In what docs 
the proof confift ? 


cc 

Ca'tya'yana* — But, fiiould a confiderable fum be claim- 
ed, fo much only as the creditor or claimant may prove 
by the evidence of witnefies, fliall he recover as a juft 
debt. 

If a conGdejable fum be claimed , jf the clajmmt aver, “ fo much was 
borrowed of me by this man, or by his father, or his grandfather,*’ 
and the borrower, his fon, orgnndfon, anfwcr plaint by denying its 
truth, fo much only as the creditor juftifics by the evidence of wiincflcs, 
or proves to be due, Ihall he recover from the debtor , not the whole fum, 
which he claimed but dots t ot prove Such is the explanation accotding 
to Xhi Rtlfitieura Hence, if a large fum be chimed, and part be prosed 
and pirt unprosed, it is not right toalTirm, that the sshole clam is falfe, 
becaufeit svas partly falfe This is declared by rbe /cv: 

*• By the evidence of svitneites, * a mere inflancc of esjdence in general 

CllANDESSVARA 

Sixcc It IS not fpccified from sshom It fliall berecoscred it follosss that 
the ssbolcof sshat is prosed muflbc paid by him, -sshocser he be, b) svbom 
fuch debts Ought to be paid But it muft be paid sviibout inlercft b) a 
gnndfon as has bc-nalrcad) noticed On failure of a grandfon the great 
grandfon or other perfon, who fuccccds to thecllatc, muftbcundcr/lood in the 
regular order of fucccfiionto heritage VAcncsrJiTi Mura hcrcob-' 
fcrscs, that fuch debts onl}, as ssoulJ be p3)ablc b} a fon, fliall be paid 
by another heir and the reft bunt fliall be paid by thefe without mtereft; 
for jnlcrcft has not b-ca ordain-nl an tins cafe Such only is the dif- 
tinftion, 

WnA*^ -debts ofthe father fliould be pud by a fon, Menu declarci by ex- 
cepting Others (CLI) 


•• Mover 
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** Monev due by a furcty ,** this is rcftndlcd to fureties for appearance or 
for honefty. The Remacara, 

Consequently furety m the fccond verfe denotes alfo fif furety for good 
Ithavmir. 


“ Idly promifcd i” an unprofitable gift 

The Reinucara. 

It in cfFcft fignifies a gift promifed with no view to a moral purpofe . 

Menu: — For religious purpofes gifts are made to prieftsj 
for the fake of fame, to muficians and aftors. 

*• Lost at play (CLl) /’ due m confequcncc of gaming It confequently 
fignifies any debt contrafled for aftake m playing with dice, or for the pur- 
chafe of things ufed in gaming. If a fine to the king be incurred by gam- 
ing tMth dice, and that fine cannot be paid without contrafling a debt, 
ihould the offender contrafl a debt for that purpofe, lhall it be difcharged 
hy hu fort or not? The anfwer is, although that debt be occifioncd by 
gaming «ith dice, yet, being contrafled in i time of difirefs, it mufl be 
difcharged “ Due for fpirituous liquors in confcquence of drinking fpiri- 
tuous liquors, borrov\ed for the purpofe of buying mtoMcating liquors, and 
fo forth. 

This is rcllriflcd to monej due on thefe accounts by perfons not autho- 
rized to game or drink fpirxtuous liquors. 

The lietnacara^ 

Gaming is authorized by the lyficm of law on the feftival called 

prait^et , and the ufc of fp ntuous liquors is authorized by hu on the cele- 
bration ofthcfacnficc Sauirar'ent , to certain mixed claflcs the 
part life of fpintoous liquors is allowed by cuftom. a debt contrafled by 
ihc father for thefe purpofes, m filch circumfbnccs. mufl be paid by 
bis fon. Such is the nouon fuggeOed »a the Retrdesra. 


What 
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” WiiAT remains unpnulof a fine or toll j*' ‘for inftance, a fine being 
due to the king for fomc offence, if the father die after paying half the amount 
of that fine, t!*c balance (hall not afterwards he paid by his fon. * Nor what 
remains unpaid of a toll.* Toll figmfiesaduty of ctiftom pa)able at wharfs 
and the like. For example ; the father, basing obtained indulgence on the 
grounds of fricndfhip or the like. Ins only difchargcd half of the regulated 
cuftoms, w'hich arc j aid to the king's officers b) traders rcforting to markets 
or the like on the bufinefs of traffick t returning home he Iiappens to die : in 
that cafe, the remainder need not be paid by his fon. The fame tcrm^^u/cjJ 
alfo fignifics a nuptial prefent given toa bride at the time of her marriage, 
and the like. 


CCt. 

VRUiAsrATi: — Tun fons arc not compellable to pay fums 
due by their father for fpiriiuous liquors, for loiTcs at play, 
for promifes made without any confidcration, or under the 
influence of luft or of wrath ; orAims, for sWuch he was a 
furciy, cf:ccpt in //ic cafes bejoremcnimcd ; or a fine, or a toll, 
or the balance of either. 

Sums due forfpiriiuous liquors, or Ioffes at play, money idly promifed, 
and the balance of a fine or toll, base been already explained. A promifc 
made under the inffuence of luff, or under the inffucncc of wrath, ffiall be 
fubfcqucmly explained. 

The Kttnacara, 

Misra expounds prefents idly made,prcfents idly promifed. He con- 
cchcs, that, were they a£lual!y gnen, they muff ncctffarily bedelnered, be- 
caufc th: properly of the faihcr is devefird. 

ecu. 

Gorx\!/i: — Mos’ev dur by a furcty, a commercial de- 
mand, a toll, the price of fpiriiuous liquors, a lofs at 
play, and a line, iliall not involi'c the fons cf 


Ds>t< 
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Db b ts originating in furetifiiip, commerce and the refi; lhall not involve 
the fonsj they fhall not be paid by thtfons of the debtor. 

The Retnacara. 

This appears on a curfory view to be the purport of the glofs j a 
debt incurred by becoming a furety ( for inftance, a man has become furety, 
and, the debtor dying, the fum becomes due by the furety ; a debt fo in- 
curred), a debt contracted for commerce, for a toll, for fpirituous liquors, 
for a lofs at play, for a fine, need not be paid by the fon of the debtor % he 
fhall only difeharge a debt incurred on a moral confiderdtion, or fot an ufual 
caufe, or for the fupport of the family. 

Va'ciiespati Misra expounds ** fums for which he was a furety, ** 
fums due by a debtor, for whofc appearance or honchy he was furety j 
thefe, and fums become due by the father in commerce erthehke, fball 
not involve the Tons. He expounds the text, fums due by a furety for the 
appearance or honefly of the debtor, becaufe he thinks the fon of a furety 
for payment mufl necelTarily difeharge the debt, under the te.xt of Me- 
nu ( CL ). Money due in commerce maybe thus infianced: feme perfon, 
making a contract with this man’s father, delivered certain fums of money to 
Kim, as the price of barley or the like, on an agreement in this form," I fhall 
receive an advantage above the quantity which may be equivalent to the 
fum advanced at a price to be arbitrated by five perfons j” the vender 
dies, after delivering to the buyer goods equivalent to the advance at the 
arbitrated price ; the remainder need notbe delivered by the fon. Again ; 
the price of fpirituous liquors, the coflof dice and ihelike, a flake at play, 
a fine originally fmall, or the balance of a large fine, need not be paid by a 
fan after the death of his father. 

Both thefe opinions fhall be difcuffcd; and firfl, the glofs of the 
ReiftScara, Since tl:c w ord “ debt" does not occur in the text of Gota- 
MA. what ftiould fuggeft "a debt contraacd in conrequence of furctilhip V* 

It wouldbc inconfiflcnt with tlie rcafon of the law. If the father were f 
for poyment. tl>' though contraad by i fttaogtr, mua be pajj 
foajjsisotdaintdin thcfjnrmofjurifptutlmce: hotveanitbe rcafonibir 

that 
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that the fon fhould not in this cafe difcharge the debt though aflually con- 
traflcd by his father? It js alfo laid, that a debt, contrafled on a commcr- 
dal account, need not be paid by the fon : how can that be pertinent ? "Wliy 
ihould not the debt be paid by the fon, vlio participates in tlic benefits of 
that traffick, or is at leajl naturally competent to benefit by it ? If the term 
(sulcaj be explained a nuptial prefent inftead of a toll, it has been already 
mentioned, that a debt, though contradled by another on this account, mud 
be admitted by the maftcr of the family; why Iliould not the fon admit 
fuch a debt contrafled by his father? If it be exphincd a toll pa) able 
at a ^v barf or the like, that is a caufs confident \\ith iifage and gosinoralt ; it 
appears therefore, that it ought to be paid. ■\Vhy fliould not a debt, contrac* 
ted for the payment of a fine, be difebarged by the fon ? Since a man atones 
for his crime by paying thcfinc, adcbt.contraflcd todifchargc a fine, is con- 
trafted on a moral account. Let it not be objefled, that this text, being phecd 
under the title of debt, pontt\cly concerns debt alone; and, fince it is a rule 
not to drain a text, even money borrowed, oroihcrujfc dlI^, on scrcunt of 
a fine need not be paid by a Ton. In Ins glofs on the text of Menu abose 
cited (CLI), CulliTcadjiatta fays, after the dcatli of Ids father a fon is 
not liable for the payment of afmeortoll, or the btl incc of cither, uhich 
was dcmandable from his fatlier. He docs not fay, that a debt, coniradled 
on account of a fine, need not be paid. 

can. 

Vyasa alfo declares; — NrmitR a fine, nor a toll, not the 
balance due for cither, fliall be Mcctfjanly paid by the fon 
of the debtor; nor any debt for a caiifc repugnant to good 
morals. 

On tilts text the authors of the ??r.*raVjm comment ; fince ihc balance of 
a fine 1 $ fiiggcflcd by the term ** a fine,” an 1 is ncxcrthclcfs repeat- 

ed, the fenfe mud be, tliat, if the amerccm-ni 1 c great, it mud 1*0 fud, 

hut noi the finall arrrar of fuch a fire i but. if the amctcctncnf l>e fmall, no 
part of It netv! be pjiJ ly /f* y-j • confcqucr.tly “ fine,'* in ibis text, fgni- 
fies an inccnfiJerable fiie; and ** foil,*’ an inccnfitlerable mil. In hi® 
minntr, fince Vva'sa and Mcni; base t otietd, under the uile of debt. 

- 
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fines and the like which are not debts, it is not reafonablc to explain the 
words fine and toll, which occur in the text of Gotama, as fignifying 
debts contraiSed for fuch caufes. Confequenlly “ debt,” in the glofs of 
the Reinacara, fignifies mcmy due^ cr fums fimilar to debts. It therefore 
coincides with the glofs of Misra. Or the text of Go tama may be 
expounded in this manner. The terms may be comebled and fignify a com- 
mercial toll, or duties payable at wharfs and the like. •* Commercial toll’* 
may neverthelefs intend nuptial prefents alfo. 

The exprefilon m the text of Vya'sa (tranfiated, “ any debt for a caufe 
repugnant to good morals”) is explained by Misra, ‘ excluded from ufual 
caufes ’ Confequently that debt, which is contrafted for fome civil pur- 
pofe confident with the prefcciptive ufage of good men, muft be paid by fons 
and the reft , but if it be the reverfe, it need not be difchargcd. 

In faft, the import of the exprelTion ufed by Vya'sa is thisi after the 
death of the father, a fine due by him need not be paid by his fonj 
furely the balance of a fine need not be paid but, if the fon, erroneoufly 
payinga fine to the king, have left fome part of it undifchargcd, and be now 
impleaded by any man, that fine, due by the father, was not payable by the 
fon, and therefore he fhall not difchargc the balance of it Nor fhall he 
receive back whit he had paid to the king the fecond term is only pro- 
pounded to forbid the payment of a mere balance. The difficulties, which 
will be noticed, may be accordingly removed. 

They are as follow Among the many various fines afcending to the high- 
eft amercement, it is difficult to determine, which fhall be deemed confidcra- 
ble, which mconfidcrable and no rcafon appears, why an inconfiderable fine 
fhould not bepaid, and whya confiderablc finefhould be paid. Again, ifa 
very fmall part of thcgrcalcft fine have been paid by the father, it is agreed on 
all hands, that his fon fhall not be compelled to difchargc the remainder but 
m another cafe, he muft difchargc the whole fine due by the father, amount- 
mgto fomenhat Icfs than ihzi greateji ^ne ^ which forms a great difparity 
This and other objectors tray be urged A debt, contrafted for the making 
of a garden, pool, or tlic like, undertaken on religious confidcrations, mufl 

be 
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tc confic!crcd as incurred for religious purpofes It appears, tlint a debt, 
contracted for the ftrufture of a houfe, a garden or the hkc, to be enjoyed 
by future generations, or for incrcafc of \\ calth hy emn tree, mufl be paid by 
a fon, ashocniojs the benefit of it, or is competent to enjo} u E\cn adebt, 
contracted for the fikc of ^\caring delicate apparel and the hkc, muft be paid 
bj a fon, fince it has not been enumerated among debts uluch he need not 
difcharge This is right Some, houc\cr, think, that this, hkc money idly 
promifcd, need not be paid by the fon 

Hert: an incidental obfcrvation may be made when a man, unable to 
make immediate paj ment of tolls due at wharfs or th“ hkc, gives i furcty 
tp the king's officer, and both the merchant and furct} afterwards die, it 
Hiall not in that cafe be paid by the fon of tlie furct) j for there would be 
great difparit) m requiring from the fon of the furcty pi)mcnt of thaf» 
which need not be paid by the fon of the merchant hlmfelf Confequent- 
ly whatever mufi be difcliargcd by the fon of a debtor, that only need be 
difcharged by the fon of a furcty for payment 

CaTTv/vANA explains promifcs made under the influence of lull or of 
w rath 


CCIV 

Cat^ k\ ana • — ^^V^AT a man Ins promifctl, av nh or w jtliont 
a writing, to gt\c to a woman wlio had another huflnnd 
before, let the judge confidcr as a debt contrafled under 
Uic influence of lufls 

2, But what Ins been promifcd to grnrifs refentment b> 
hurting or dcflroying hi property, let the judge 

confidcr as a dth* incurred under the influence of wrath. 

Hckcc tl e rul- canrot te flrained. 

Co sEottsTtv, V hen tl c txprelTon, •* laouTcJender die inilucrce®f 

lud” 
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luft/’ is tal.en in its literal fenfe ; what is promifed by a man to his own 
wife, might be confidewd as a debt incurred under the influence of luft £ 
to prevent fuch ureft, CA'TyA'yANA has propounded this particular expla- 
nation. 

What has been promifed, with or without a written engagement, to a 
woman who had another hulband before, or, if that fuffice not, what has 
been borrowed and given to her, is a debt contrafted under the influence of 
luft. The expreflion, “ a woman who had another hulband before,*^ in- 
tends only a woman not married to the giver. 

The 'Retnacara. 

Is not that, which is promifed to a woman who had another huiband be- 
fore, alone con fidered as granted under the influence of luft; why fliould 
the author add '* borrowed and given to her ?” The objedlion is ill found- 
ed, Cnee “ debt” would be unmeaning. ** Not legally married” figni- 
fics not legally married to the party himfelf. Confequently whatever is pro- 
mifed, or borrowed for the abdudlion of a w'dman, with whom 
intcrcourfe is criminal, muft be confldered as a debt incurred under the in- 
fluence of luft. 

The fecondverfe is explained in the Retnacara j what isborrow'cd to give 
aw’ay for the purpofc of deftroying another’s property, or injuring another 
man, through refentment, is a debt incurred under the influence of ivrath. 
Here debt muft be underftood, to complete the fimilarity between engage- 
ments made under the influence of luft and of wrath. The conllrudlion 
therefore is, “that, which has been fo promifed, let the judge conflder as 
a debt incurred under the influence of wrath.” It was firft promifed, and 
afterwards borrowed and given. Hence, refentment being roufed by mutu- 
al contention m rcfpeift of feme clTctfls, one promifes them to priefts, de- 
claring, “ I will give this to a prieft j” not being able to give away thbfe 
effects, he wiflics to give the value of them, but, unable to gii.c it out of 
his ow n property, contrafts a debt ; that debt might be confidcred as incur- 
red under the influence of Wrath. To prc'xnt fuch w reft, Ca'tya'v ' i***'^ 
has propounded this explanation. 

4 
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toll, and money idly promifed, that is, promifed tu impoflors, bards, or 
wreftlers, (for it is declared, ** Fruitlefs is a prefent given to an impoftor, 
a bard, a wrcftler, a quack, a flatterer, a knav'e, a fortuneteller, a fpy, or ai 
robber/’) All fuch debts incurred by the father, his fon, orother heir, need’ 
not pay to the vintner and the reft. 

It appears from the exprefilon, ** to the vintner and the reft,” that the 
price of fpirituous liquors and the like, due by the father, need not be paidt 
by the fon to the vintner and the reft. But in fadl the interpretation fug-^ 
gefted in the Retnacara, that even a debt contradlcd for fuch purpofes necdi 
not be paid by the fon, fhould be admitted, for the phrafe, which occurs 
in the text of Vya^sa, “nor any debt for a caufe repugnant to good 
morals,” ftiows, that fuch debts need not be difcharged by the fon. Bub 
Misra has faid nothing exprefsiy on this fubjc€t. 

Yet a debt contradled by a father, for the payment of a fine to the king» 
ought to be difcharged by his fon; for the laft term, in the following texti 
18 expounded dominion over the fenfes and a fine impofcd by the king; andi 
becaufea fine has a moral purpofc fine© it expiates guilt. 

CCVI. 

Menu : — -By open confeAioii, by repentance, by devotion, 
and by reading the feripture, a finner may be releafed 
ftom'his gvn\t5 oi aVmfgWmg, by over 

fenfes, or by a fine to the king (for the word dama. admits^ 
both fenfes). 

It a fine be an atonement, even the balance of a fine ought neccflanly to he 
paid by a Ibn, why have fages ordained, in contiadiftion to the reafon of 
the law, that it fliall not be paid J The objcftion is ill founded ; for the 
fine IS cancelled by becoming a religious anchoret on the approacluof death, 
and by other means. All authors have directed penance, not the payment 
of amercements, to expiate guilt, which is inferred from an actual difeafc 
to have been contradled m a former exiftence Accordingly the fourth 
tneafurc of the text cited (CCVI) is in fonw vnd, “ ox by alms- 

giving 
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gi\ing in cafe of Ins inability to perform the other aBs of jchgion “ It is, 
houever, rcafonablc, that the balance of a fine fliould be paid b} the fon, 
if his father be abfent, but, fince the fon is not his own mafter, the king 
cannot exa£t it by forcible means or the like This is a demonftrated in- 
ference ' 

In genctal it is fcttl-d, that a debt contradled by a father fhall be paid by 
the fon with intereft, or, on failure of him, by the grandfon without intcreft. 
But all agree, that only fuch d-bts, as have not b-en excepted by any Age, 
need be paid Therefore a debt coniraflcd for an immoral purpofe, and mo- 
ney promifed for fuch a purpofe, or idly promifcd, or promifcd to the king or 
other perfon for the liquidation of a fin-* or the like, and fo forth, need not be 
paid Such IS the full meaning of the law O ther debts muft be paid by the 
fucceflbr to the eftate, and the reft, m order, on failure of perfons firft liable 
But Mi A holds, that they fhall be difeharged without mtereft , he afljgns 
as a reafon, becaufe it has not been declared in tins cafe, as m that of a fon, 
that intereft fhall be paid Ciiandesw ara,'‘Su lata ni -nd the reft have 
not exprcfsly noticed this point To that inference it may be therefore objedted, 
that ctcry fage, who ordains the p3)ment of debts by a grandfon, declares, 
that they fhall be difcharged without intereft , but fomc Ages hate direfted, 
that a debt fliall be paid with intereft by the fon ^ the deh^sr, others have not 
noticed the qucftion of intereft confcqu'‘ntly, as no legiflato' has ordamed 
payment with intereft by fuccclTors to theeftate, fo none have ordained pay- 
ment without intereft, the rule being th-refore general, what then fliould 
inhibit payment with intereft This fubjcdl has been fuIHci-ntly difcuflcd 

CCVII. 

YaJN'vawalcYa — Neither Ihall a wife or mother mgene- 
ral compelled to pay a debt contra6led by her hufband or 
fon, nor a father to pay a debt contracted b) his fon, un- 
JeJs It were for tJie behoof of the famtJy, nor a hufband 
to pay a debt contracted by his w ife. 

CCVIII 

VisH'Ju:— Neither fliall a wife or mother, le in general com- 
pelled 
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pelled to pay the debt of her hulband or fon, nor the huC. 
band or fon to pay the debt of his wife or mother. 

CCIX. 

Na'reda.: — A. DEBT, contrafted by Che wife, fhall by no 
means bind the hufband, unlefs it were for mujjarks at a 
time of great diftrefs : a man is indiipenfably bound to 
fupport his family. 

2, A WIFE or mother fhall not in general pay the debt of 
her hufband or fon. 

Tins lafthcmiftich is cited on the authority of Misra, 

Unless it were contra<fled for the fupport of the family at a time of great 
djftrcfsj a debt incurred by a wife /hall not bind her hulband : that is« it need 
not bs paid by her hulband. 

The Tieiftaeara, 

Both thefe texts of Vishnu and the other legijiator rehte to a wife of 
tifteqiial clafbj bat a wife of equal clafs muft pay a debt contraStd by them 
even though experiencing no diftrefs. Wives of unequal clafs are prohibited 
in the Ctf/x-age; a text concerning the wife of equal clafs will be cited under 
the title of inheritance. 

Bhavade'va. 

Tins is liable to obje<ftion. Why is the general term “ wife” taken in a 
limited fenfe ? Since it is a rule, that ** what might be fuppofed is excepted,” 
what might be propofed generally in refpeft of any perfon or thing, is alone 
fpccially excepted as relating to that perfon or thing. For inftance j it being 
ftited generally that a father’s debt Ihall be djfchargcd by his fon, an exception 
is made, that a debt, contrafted on account of gaming, /hall not be paid. 
But in this nfc there Is no fuch fuppofition. Why then is an exception pro- 
pounded ? It is anfwcrcd. tint Og=s have excepted thefe cafes, apprehending 
thclnRy F’lm'nt might <>' r'qi'red btemft thefe perfons 


are 
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aVe not unrelated to the debtor, and are naturally competent to take his aflets 
For example; the text above cited (CLXVII 2) is iHullrativc of a general 
fenfe and comprehends great grandfons, daughter’s fons and the reft. Confe- 
quently a debt fiiall not m general be paid by any other than a fon or a fon’s 
fon, yet It muft bedifcharged by heirs of every defcnption, if tlicj have re- 
ceivedaflets. Ya'jnvawalcya propounds an exception. 

ccx. 

YA'iNYAWALCYA: — A DEBT, acknowledged by her hvjhmd, 
or contrafted by her jointly with her hufband or fon, or 
contra£led by the woman herfelf, muft be paid by a wife 
or mother ■, no other debts fliall a woman be compelled to 
pay. 

“ Acknowledged,” fully acknowledged. 

The Dfpacahcd 

It confequently fignifies a debt admitted by her hufband at the point of 
death. 

“ WiTiiberlmlbandor^/r ” the particle is connedlive, and includes her 
fomlfo: hence a debt, contraded jomtJy with her huftand or fon, muft 
be paid by a wife or mother. Formftancej her hufband and fon being in- 
competent /a and the woman herfelf being \cry 

a£li\e, file contrads a debt jointly with them fuch a debt is meant. Or, 
the hufband and fon being incompetent, or being unable ra by rcafon of 
other occupations, flie ufes their names, or contrads debts in hex own 
name from a moneylender : m either of thefe cafes, the debt is contnded 
by the woman herfelf. 


CCXI. 

Catyayana: — A debt contrafled jointly with her hufband 
or fon, or fingly by the woman herfelf, fhall be paid by 
a xuife or mother * in fuch, and in no other cafes, fhall the 
debts contra£lcd by them be paid by her. 


ccxir. 
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CCXII. 

Na'reda: — If a wife be thus addrelTed by her lord at the 
point of death, or jiifi before a long putney, “fuch a debt 
mufl; be paid by thee," fhe muft pay it, however unwil- 
ling, if alfets were left in her hands. 

i 

“ Debts coniradled by them,” debts contraded by her hufband and 
fon, 

Tlie "Ketnacara. 

If the affels of the hulband have been received by his wife, fhe muft 
pay the debt, ‘*ho\\ever unuilling/ that is, even though fhe do not p omife 
to pay It But if the wife, fo mftru£l-d by her hufband at the point of 
death, in thefc words, ** my debt muft be paid by thee,” do promift to 
difcharge It, fhe muft then pay it even though alTets were not left in her 
hands Such is Misra’s opinion, and he e\prefsly dechres it ‘ i debt, 
acknowledged by her hufband, muft be paid by a wife, and fo muft a «ebt 
bepaidby a cbildlefs widow, who has accepted the care of the iITets, c\en 
though flic have not accepted the burden of the debts for ftie is fuccefTor 
toihccftate’ It muft be therefore underftood, that the debts of her huf- 
band muft be difcbarged by the widow, who has accepted the care of the 
aflets, under the tc\t of Ya JNYAWALC\ A (CLXXI). 

This appears alfo to be the opinion of Ciianoi; sw Ar a , fer Le fays m 
the Relracara, “ at the point of death ’ is illuftTaiivc of a general m-aning. 
It therefore comprehends alfo one, Avbo intends a journey to nnoiher coun- 
try, or retirement m another order But c\cn an mftnuftion incidentally 
addrefled lo the wife, by her hufbind, though not difcafeJ or the hkc, re- 
quiring her to pay tins debt, muft be confidcred as given with a mcw to 
tie prsiahtlciy cf dcccafc This and other points muft be confidcred 

CCXIII. 

Na'rcdi:— A CHILDLESS nulow muft pay the debt of her 
fifter cnjoimng paj merit; or whoever receives the affets 
left by thotffir, maft pay her debts. 

Ov 
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On the death of one of two Hflers left as coparceners in the houfe of their 
father who had no male ilTiie, the debt of that lifter muft be difeharged by 
the furviving lifter enjoined to pay it. Such is the fenfe of the firfthemif- 
tich. Or any other, who takes the fucceftlon, muft pay that debt. 

The "Ritnacara. 

t 

Vr nusPATl alfo diredls, that a fathery5ctf/i pay a debt contraflcd by 
his foil. 


CCXIV. 

Vrihasapti .* — A DEBT, contfaftcd by a fon, (ball be paid by 
the father, if he promifed payment; or he may pay it from 
afFeftion to his fon ; but, unlefs he promife, he cannot be 
compelled. 

If he promifed cr'authyiiztdlht contranin^ofthe ddl t for 

inftance, if the father told the creditor •' lend monty to my fon or if he 
told his fon *♦ borrow money to maintain your own grandmother.” 

** From afleftion to hii fon having contradlcd a debt unauthorized by 
his father, the fon dic&; if his father, reflecting, ** ftiould the debt remain 
unpaid, my fon will go to a region of horrour,” be difpofed to difchirgc 
the debt through aflcflion to his fon, he may pay it. But oihcrw ife he need 
not pay it: confc.quently a dcbtcamraCtcd by a fon, need not be paid by Ins 
father, unlefs fpontancoufly, or inconfcqucncc of a promife. 

eexv. 

CA'TYA'YAXt: — B y the general rule oflatY, a father need, 
not pay the debt of his fon; buchemuft pay it, if, cither at. 
the time of the loan, or afterwards, he promifed payment 

“ Promisfd” here flgniiies ftipulated .it thct’me of receiving the loin i 
but promifed. after receiving the loan il conveyed bytlic cxprcllion *' fubfe* 
qucntly agreed to^” or promifed afterwards. Son is. licrc taken illuftrativcly. 

Tlic liefrJcsrJ. 

TllESt 
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These terms confcquently fall within the fenfe of the exprelTIon ufed in 
text of Vr ih asp ATI , and the texts therefore comcidc. Illuftiatively 
even a debt contrafled by a wife or the reft, muft be paid by her huiband 
and the reft, if he give previous or fubfequent alTent, and the wife or other 
debtor be unable to difcharge it or die. Here the word “ fon” being conli- 
dered as illuftrative of a general ienie, it may comprehend prefumptive heirs 
of the fame perfon, who live together and partake of the fame food. 

It is rcafonable, that the debt of a wifcihould in fome cafes be paid by 
her hufband. 


eexvi. 

Ya'jnyawalcya: — Ip the wife of a herdfman, a vintner, a 
dancer, a wafherman, or a hunter contraft a debt, the 
hufband fhall pay it ; becaufe his livelihood chiefly de- 
pends on the labour of fuch a wife. 

CCXVII. 

Vr iHAS^Ti T he hufband, being a vintner, a hunter or 
fowler, a waiher, a herdfman, a Ihepherd, or the like, fhall 
pay the debt of his wife : itwascontrafled in the concerns 
of the hufband. 

These hulbands fhall be compelled to pay the debts of their wives. 
“ Becaufe” fliould be here fupphed; andthe conftruflion is, becaufe thofc 
debts were contraded by them m the concerns of their hufbands. Confe- 

quenily a debt may be contrafled by a wife in the concerns of her hufband, 
if they require fuch a debt. 


CCXVIIl. 

Na'reda: — Except the wife of a wafiier, hunter, herdfman, 
or vintner; for the livelihood of fuch a hufband, and the 

fupport of his family, depend on her. 

Tins mull be conneaed for mterprotatiou with the text above cited 

(CCIXil. 



( 3^6 ) 

(CCIX i), in this manner j a debt cootraftcd by a wife, cKcepting the 
wife of a waflicr &c, fliall not be paid by her hufband, Thcreafonis 
fubjoined , and here again '* becaufc” muft be fupplicd; or the fccond par- 
ticle has the cavifal fenfe. 

Here " waflier” and the reft are mehtioHed indeterminately. In faift, 
whatever be his clafs, if the hufband’s livelihood depend chiefly on the la- 
bour of his wife, he muft difcharge a debt contrafled by her, whether 
he be a prieft or awafher: but he, whofc livelihood does not depend on his 
wife, whether he he a wathcr or a prieft, ftiall not pay his wife's debt. 
This IS noticed by Misra: he Ja)j, *m other cafes alfo, wherever the 
wife has the chief management, there Is no rcftriflionof clafs ; the wife 
alone conduits all affairs, the hufband is abfolutely ignorant of every 
tranfaition.’ Accordingly it is obferved, that, in the province of Camari/pa, 
almoft every civil tranfailion is now conduced by women. 

But this is merely a \ague defcrlption; for a debt conlraited by the 
wife of a Brahmana and fo forth, forthe fapport of the family, muft alfo be 
paid by the chief of that family. From the rcafon affigned, becaufc his 
livelihood chiefly depends on the labour of fuch a wife,” u appears, that 
any other perfons, of whom the Iischhood depends on the labour of their 
wives, muft pay the debt contraflcdby ihofcwiies. This is admitted in 
Mitaejhara. Chandeswara alfo mahes the fame obfervationj* the cir- 
cumftance of his livelihood depending on the labour of Ins x\ifc is particu- 
larly intended ; not any reftriftion of tlaf?.’ 

Here it ftiould be remarked, that they arc only mentioned approximate- 
ly } for, the huibands being conftanily occupied in wafhing clothes, attend- 
ing catiie and rbelike, and therefore unable to provide neccnaries forcon- 
fumption, and fuch being the piadice of certain eder perfons, theproviding 
of ncccftanes, like ether houfchold bufinefs, is conduced bylheirwivci 
alone. Itis the fame alfoin refpcAorhufbandmcn and the reft. However, 
a debt contraGcJ by any married woman, vvho o^.er ler bujlanfs 

tsufehsU, for the fupport of her ownbroihcr’s famil), need not be paid by 
tlie hufband, any more than the debt of a father conirafted under the influ- 

entt 
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cnce ofluft; but other debts, contradled by bis wife, muftbe paid byihfi 
hufband. 


CGXIX. ■ 

Ca'tya'yana : — A debt, which is contrafted by a wife of 
mother for the behoof of the family, when her hufband or 
fon is gone to a foreign country, after authorizing the loaHt 
mufl: be paid by the hufband or fon. 

If a hufband or fon, intending a journey to a foreign country, and being 
aflccd by his wife or mother for food and raiment, tell her, “ contradt 
debts;” the debt contraOed by her itiuftbe paid by hinawhen he returns to 
hU own home. After authorizing the loan” is an approximate expref- 
fion ; for, even though he did not authorize it, the rcafoning would be the 
fame. 

The Retndeara. 

The meaning is, if he go abroad without making provifion for her food, 
vefture and the like, “ When he is gone to a foreign country,” isalfo illuf- 
trative of a general fenfe; the fame rulelhould be admitted, even though he 
remain at home. As is mentioned in the /2e//rdr<jrfl; * if he remain at home, 
or go abroad, without affigning any fubfiftence to his wife or mother.* 
This again is merely illuftrative ; hence fuch a debt, even though contraft- 
ed by a minor fon or daughter, muft be difeharged. 

Here anobfervation maybe made: a debt, contra€led by a mother for 
religious purpofes and the like, muft be difeharged by her fon. Suppofe a 
man, whofc fon is an infant, and whofc wife has contrafted a debt jointly 
with her huiband, but he dies, and his fon inherits his property; iq that 
cafe by Ns'homlhould the debt he paid? By the fon alone, for he is under 
a double obligation to difchargc the debt; under a civil ohhgation, fcccaufc 
he holds alTcts ; under a noraJ obligation.^ bccaufe he is fon of the deceefei. 
But, if the debtor leave no aflets, what Qiould follow? /s replied 
ihc fon ncvMlIielcfs ought to par debt, for rtdemption from 
debt is flated as the benefit arifing from male offspring alone, fince th- 


text 
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text of N/Creda (CLXXXVIII) defcnbes the wfh for male offspring as 
originating in the wifli to be liberated from debt; ftnfual delights and male 
offspring arc defcribed as the benefit accruing from a uife, by a text of the 
Called purdna, “ a wife affords delight and male offspring j” confcquently, 
if there be a fon produced by her, why fliould the wife, who has afforded 
other benefit^ dtfeharge the debt ? It is accordingly remarked in the Mitde^ 
Jhardx that ‘ a debt, contradlcd by a wife jointly rvith her hufband, muff, 
on failure of the hufband, be paid by the wife, if fhc have no male iffuc,* 

Thus the divine Ca'lida'sa fays in the Raghuvaria, “ Blifs In ano- 
ther world, and purity in this, fpring from devotion and alms ; but pro- 
geny of a pure race contributes to proipcrity in the other world as well as 
in this,’* And again, in the fame work,* “ thinking oblations will be 
hardly obtained after me, tbe rtanes of my anceflors tafte the water, rvhich I 
regularly offer, warmed by their figlis.”* Of ihofc paffages the meaning 
is this; in another w’orld, profperity or aurpicious fortune, tint is, tlie blifs 
of heaven, is attained; m this world, aufpicious forltme, that is, the dif- 
charge of debts, Is obtained: meaning debts to the deities, to progenitors, 
to holy fages, and to men, The feeond ^erfe is a fpeecli of a mighty king 
named DiLfrA, who was chddlefs. It has this meaning; water has been 
prefented in the form of oblations to anceflors by me Dili'pa ; but my 
anceffors tafle the water warmed by their fighs : he affigns the caufc of 
their fighs; after mcDiu'p^ H will be difiicuU to obtain oUv.mspf wa- 
ter : reflefling, “ by whom will U be prefented, Cncc he lias no fon," tlicy 
emit warm figbs. 'Ihcrcforc, wanting progeny, anceflors alfo figh uifli 
forrow . It is hereby indicated, that fLe Itfib of a fon relieves arcfjicn from 
this mifer)'. 

If tlierc be botli a great grandfon who has fuccccdcd to the effate, and a 
widow, wliit fliould be ruled? There is no difficulty fn tint cafe, becaufe 
whoever takes the effate of the deccafed, muff nlfo maintain ihofc whom 
the dcceafed was bound to fupport. Since food and raiment muff ncceffa- 
rily be furndhtd to the widow ; from parity of rcafoning, money fufTdent 
to difcharge the debts of her hufband. winch arc paj able by her, muff alfo 


• T** Ttn'r, 1‘ f<ri, I frif rule 
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Le fuppUed. But, if the debtor leave no aflets, his great grandfoh docs not 
fuccccd to 'inycftatc, the widow, however, has fe\eral property, fach as 
jewels and the like , the debt Hioiild m that cafe be difclnrged by her out 
of that property, for fages ha\e declared her liable to the payment of debts 
This and other points may be reafoned by the wife. VIsH^u alfo declares, 
that debts muft be paid by thofe, \\ho tike the aflets 

CCXK. 

Vishnu:- — He, who takes the aflets of a man leaving no 
male iflue, muft pay the fum due by hm ; and fo mujl 
he, who has the care of the widow left by one who had 
no aflets. 

*' Sum” lierc flgnifies debt, the fame term in the rubfequent 
phrafe, *' who bad i\o A{rccs’* ^ad&a/rjy, ^iglu^ies wealth The Retuacare 

Two fons hive fitcceeded to the eftate on the death of the father , in his 
life time the fath-r had commanded one foti to pay a certain debt , what is 
the rule of dcciflon »\ that cafe ? Although both be equally fuccclTors and 
fons of the deceafed, that Ton only, who received the injunftion, muft pay 
the debt , for he bound to fulfil his father’s commands But if the other 
fon, confidcnng it as a moral dutj , fpontan-oufly give his proportionate 
fhare, it Ihould be accepted , elfc, how could the moral obligations of that 
other fon be fulfilled ? For he, who received the injuntftion fhould fulfil 
his father’s commands without diftreffing the fecond fon Yet, if the fc- 
cond fon delude his brother by this declaration, “ I am my father’s fon 
as well as he, I therefore will pay my proportionate fharc of the debt.” 
and do not pay hts J!:are of the debt to the creditor, it muft be fully difcharg- 
cd by him who received the command, for his father, dreading immoral 
confequenccs, gave the order through apprehenfion of fuch deceit or the 
like If a father, in fuch a cafe, gi\e land or fimilar property to any 
one fon with fuch an inftruflion, furely the debt muft be difcharged 
by him alone, and he fliall take the whole propertj gaen by his father 
cn this cortfdcratiov, and his proportionate fhare of other property left by 
his father. The fubjeiS has been further difcufTed already 
A- N 
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On failure cf perfons holding afTets, he, who has the care of the wife, 
mult pay the debt, under the rule of Vishnu (CCXX) and text of Yaj- 
>jVAivALCVA (CLXXl). Na'reda dcclircs it with a particular expla- 
nation. 


CCXXI. 

Na'reda : — He, who poffenes the laft of dilloyal wives, or 
the firft of twice married women, muft pay the debt con- 
tra£led by her hufband. 

The fenfe is this; of four forts of women wilfully libidinous, ordif- 
loyal, her, who is laft or fourth in the enumeration; and of three tuicc 
married women, her, ^\ho is firft defenbedj he, who takes tither of thefe 
^ two women, fhall pay the debt contracted by the huiband j and not the 
debt contracted by the hufbandof any other woman. Ciiandb'swara, 

CoNSEQtJENTLY h', who takcs a tw'ice married woman of the feeond, 
6r third dcfcrlption, or a difloyal wife of the firft, fecond, or third def- 
tription, fhall not pay the debt contracted by her hufband. fame 

legiflatof propounds the diftinCtions of twice married women and difloyal 
W’ivcs (Book IV, v. CLVIII.) 

If a man wed a girl, whofe marriage has been already celebrated but 
not confummated, he muft pay the debt of her firft hufband, bccaufc he 
has taken m maniage a girl already cfpoufed by another. 

TinTgirl, who is tacitly or c.xprcfsly contracted to one man by her 
parents, confidering the laws of the diftriCt, or reflecting, “ the laws of 
our country' arc not violated by giving the damfel to tliat man though ug- 
ly;” (“Jaws” arc in the plural number with a comprehenfive fcnfe.m- 
eluding the laws of families and laws in general;) if fuch a girl contraCl 
an aficClion for another man, Inndfome or rich, a’iJ ’■StlfuHy occfd' to kin, 
flic is confidcreJ as the fecond twice marrici woman. The text (Book 
IV, V. CLVIII 3) is alfo read utpann^tdLexa inftead of uipxnnssahm ; 
this reading the author of the Mtti'Jlara explains, “ becoming difloyal. 

Ir 
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Ip the fame kmfmen, tacitly or cxprcfsly affiancing a damfel to one man, 
but deluded by beauty or the likc» give her in marriage to another, fhe js 
confidercd as the third twice married woman * The diftindtion between the 
fcconJ and third arifes from this difFercnce, that in one injlince the feconi 
marriage is the aft of her kmfmen, and m the other it is not the aft of her 
kmfmen. In thefe cafes, fmee the firft hiilband had not a^luall) receiNcd 
the damfel, the debt contrafted by the firft huihand {hall not be paid by 
her fccond lord. By “ parents” and Kmfmen” muft be here under- 
ftood her father, paternal grandfather, or other perfons, N\ho ha%c aright 
to difpofc of her m marriage 

WnETHBR Ihc have borne children or be childlefs (intimating generally 
one, whofe marriage has been confummated), a woman, who clings 
to another man during her hulband's life, through luft (or atarice, or any 
irregular appetite), is the firft difloyal wifcj 

Her hulband being living, (he, who defects him, and gi%e5 herfelf to 
another man, faying ” I am thine,” but afterwards returns to her firft 
hufband, again fa) mg ** I am thine,’ is the fecond She is diftinguilhed 
from the fouith, becaufe, m refpeft even of her wedded hulband, Ihe is a 
w Oman prcvioufly enjo) ed by another 

Apter the death of her hulband, a woman, living m his family, 
whether unguarded or guarded, who receives the carcfTcs of another, 
through carnal defire, is the third difloyal wife In faft fiie is fimilar to 
the firft, but diftmguiflied by the circumftancc of her hulband’s deceafe, 
whereas the hufljand of the firft was living ** Leaves his brother or other 
Jvinfmen* (Book IV, v CLVIII 7) , that implies, that fhe fo afted^ though 
oppofed by her hulband’s brother and the reft it denotes her finning m 
fecret 

Or the phrafe, “ leaves his brother or other kmfmen,’^ may intend the 
cafe of troth verbally plighted , and the term « brother or kmfman” may 
comprehend every fopinJa of equal clafs Thus, if the affianced hufband 
of a girl, who was tacitly or verbally given in marriage, die, and (he re- 
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ceive the embraces of a Granger, or a perfon not related within the degfee 
of a faptndj, the is confidered as the third difloyal wife; not as a twice 
mimed woman. This may ‘be underi^ood from the ambiguous terms of 
the text. But if the receive the embraces of a man of equal clafs on failure 
of fapindas, the is a twice married woman of the fccond dcfcnption. For 
in the definition of the third twice married woman (Book IV, v. CLVIII ) 
the terms ^^fapmda of equal clafs* occur. Thus fome expound the texts 

On this uc remark, that, after the death of her hutband, if a uoman, 
previoufly authorized by him, rcceiic the embraces of his brother for the 
fake of male offspring, there is no offence hence it is fpecified, “ through 
carnal defire,” and, “vho lca\es his brother or kinfman." If Ibc pafs 
by his brother or kinfman, and receive the embraces of another man of 
equal clafs, m conformity to the dircdlions of her bufband, there is no of- 
fence; therefore does the fage" fpecifv, through carnal defire.” But, if 
ihe receive the carefies of her hufband’s brother or kinfman, being impelled 
by luff or'the like, and not fokly guided by the duty of raijing uf pff'tprtng. 
Hill there is no offence this is alfo intimated by the text, “ who leaies 
bis brother or kinfman ” Such a pradlice afhually fiibfifts among fome 
people in particular diftruJhs. Yet, m faft, the procreation of a fon on the 
wife of a kinfman is forbidden in the Calt age 

[“The procreation of a fon by the brother of a deccajed huf- 
1 band muft in the Cali age be avoided.”] * 

In this text alfo, “ carnal defire ” is an inftince denoting hkcwifc avarice 
and other irregular appetites. 

“ She, uho, having received injuntiions" (Book IV, v. CLVIII 8) , who 
has been told by her kinfinen, receive the embraces of fuch a man, if 
Ihe tike as a hufband any other man than him whom her kinfinen affigned, is 
the fourth di/lojal wife* and fo ts oah purchafird for money, or impelled by 
hunger or thirft Confequently thcfcveral phrafss, “ having received injunc- 

• The text, here psttully (juoted, u no whete cited at lar^ Similar texts are cited w lie 
Book See likewifc Bdok IV, y CLVII, aadasenenliioie to the tranHats-n) ofMaxvfV jJ 
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tjons’* icc. maybe taken eithei* conjomtly or ieparatcly. This fenfc is denot- 
ed; a woman, having loft her hulband, but defirous of wedlock^givesher-. 
fclf to fome man , ftic is the fourth difloyal wife : andif a woTan, wholehuf- 
band is living, defert hint and cling to another, but do not return to her 
fir/I hulband, the allb may be confidcred as a difloya! wi^e of the fourth des- 
cription. This text not Specifying, “ after her hufbind’s deceafe,” and the 
preceding text exprefimg (Book IV, v. CLVIII 6) but returns to the houfc 
of her lord,” there is no confufion. 

Since he enjoys with a previous title this woman, who is another’s wife, 
he muft pay the debts contrafted by her hulband ; and this muft be confi- 
lidercd as cxclufive of an unmarried harlot. 

ccxxir. 

CA.'TYA.'VA.N^t — A DEBT, which has been contra£led by in- 
digent and childlefs vintners and the reft, muft be paid by 
him, who has the care of their wives. 

Under the tstm and the rift" ate comprehended «// perfons whofe 
livelihood depends on their wives. Misra. 

“ Wives” being here mentioned m the plural number, difloyal wiies of 
every dufcription arc fuggefted. Confequently he, who polT.flcs the w ife of a 
dcccafcd vintner or the like, allimilated to property becaufs /he is able to fup- 
port the family, muft pay the debt of her hufband. This is ordained by the 
text, and fiiould not be controverted. Accordingly the folio ving text of Na'- 
RCDA has a fuitable import , othcrwjfc it would be a necdlcfs repetition of 
the preceding text (CCXXI). 


ccxxni. 

Na'REDA : — He, who approaches the widow of an indigent 
man leaving no male ilTuc, muft pay the debt of Iier huC- 
band ; ihc is confidcred as his property. 

And thisfctmi toluwb«athcopin:onofCi.A.NDE„r;„„^ AccorfaiMv 

. n ‘ oJ 
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he fays, * this text of NA'REDAalfohas the fame import with the textof CX"- 
tva'vana' (CCXXII). That again isa proper conftrudbion; for in the texts 
of Ca'tya^vana (CLXXIII 2) of Na'rcda (CLXXII)and of Vr ihas- 
PATi fCLXXIV) the expreflion, ** he, who takes the widow” ex- 

hibits the verbiir?in thcfenfeofpoflcflionj andinthetextofYA jnyawal- 
CYA (CLXXI) and rule of Vishno (CCXX) the fimilar cxpreffion (jlrigra^ 

exhibits the verb grah in the fenfc of caption or occupancy: but here 
(CCXXII and CCXXIII) the verbs bbtij and in, preceded by the infeparabic 
particJe«/<: (in the words i’(pj?Mffi?d,and///a/V/)fignifyenJoyment and approach. 
The preceding text of NaVed a (CCXXI)does not propound the obligation 
on him, who takes the widow, to pay the debt of her hulbind ; but, the ob- 
ligation on him to pay the debt, on fadure of heirs and fons, having been al- 
ready ftated (CLXXII), it propounds a fpccial rule. There is confequently 
noobjedlionto take the radical <7/ (of the word fnmos'nutcj in the fenfeof enpy- 
ment Of poflVfiion (CCXXI). Accordingly Na'reda adds, flieisconfi- 
dered as his property” (CCXXIII) ; he benefits by the wife of the deccafed, 
through the wealth brought with her. Or the rclaiive, ufed adverbially in 
that phrafe, denotes the woman. But he, who enjoys the widow, is only liable 
on fadure of a guardian of the widow, and on fadure of fons and grandfons 
not competent to the management ef aj^airs. However, it is held in the i?f/- 
/:aV/Jr;jandothcr works, that this rule of dccjfion concerns only thofc women 
Qw wb.aCi Viha'M thelc depend. cb.iA% Cnfi tbeit Iweldwaod-. The 

fame opinion is almoftcxprcfsly delivered by the author of the Mitdcjhard. 
In the laft cafe and in thi*, the difference between him, who takes the wi- 
dow cr becomes her guardian, and Iiiin, who enjoys the widow or becomes ber 
paramour, is evidently the fame as between a man who has the care of ano- 
ther’s land, and one who has the enjoyment of it. 

But fome hold, that one text (CCXXIII) propounds generally the pay- 
ment of debts by him who takes the widows the other text (CCXXI) or- 
dains fpccially the payment of debts by him who takes the widow under par- 
ticular circumjlances: there is confequently no ‘yj/n repetition. CaVva van a 
direfts payment by him, who has taken the widow, if there be a fon living 
but incompetent to the conduSl of affairs (CLXXIV 2); in another text 
(CCXXII) he dirc€ls, that the debt of one, who had noroalcilTue, orwhofc 

fon 
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fon is dccearcd, fhall be paid by him* who has the care of the widow : there 
is confcqucntly no vain repetition. It follows, that he, who enjoys a dif- 
ioyal wife of another defeription, need not pay her huiband's debt. 

That is liable to objection; for the preceding text of Na'reda 
(CLXXII) would contain a needlefs repetition of the text laft cited 
(CCXXIII). That point (hould be examined. This defeription of women 
is greatly blamed by Icgiflators. That the wives of Br6hmanaj, and other 
virtuous women, do not fo ait, may be learnt in the difcufiion of the duties 
of man and wife. 

When a fon competent /d the management of a^ain is living, and there is 
alfo a guardian of the widow, the debt muft in general be paid by the fon 
alone, as has been already mentioned. From this rule Ca^tyaVana pro- 
pounds a particular exception. 


CCXXIV. 

Ca'tya'yana: — Should a widow, who has feveral property, 
lake the protection of another man without the affent of 
her fon, her property may be feized by that fon, if there 
be no daughters : 

2. He may feize it to difeharge debts, but never for his 
own gratification, fince he cannot compel his parents to 
pay any thing for an improper caufe. 

3. Of that woman, who has male iffue, but deferts her 
fon though opulent, Menu declares, that her fon may 
take the peculiar property and difeharge therewith his 
father’s debts. 

“ Without theaflent of her fon;*’ or againft his confent. “ Who 
has fcvcral property uho has con/iJerable female property. « If there 
be no daughters;" on failure of daughters. 

The Retnaeara. 

The 
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Tns mcining is this j if a woman, pofllfling fsvsnl property, take thft 
protciflion of another man againft the consent of her fon, that fo.i may feize 
her property j but he can only do fo v/hen he is unable to difeharge debts 
out of his own property, and not for his own gratification. Cnee he cannot 
compel his parents to pay any thing for an improper caufe j that is, he can- 
not poffefs himfclf of the property of his father or of his mother for the ac- 
complifiiment of an unfit purpofs. Here the difchargc of debts is merely an 
inftance of indifpenfable duties. The debts may be his own or his father’s. 
But liccan onlydo fo, if there he no daughter; for, /hould there he daugh- 
ters, they arc entitled to their mother’s fevcral property s and this fuppofes 
female property, Cich as prefents given at the bridal proceflion, and on other 
occafions: the diftinitions Mill be noticed in the chapter on 

the property of women, under the title of inheritance. It may be here noti- 
ced, that her recourfe to another man muft be confidcred as equivalent to 
the natural deceafe of the mother. But, at the option of the Ton, her title to 
fevcral property may depart or fubfift, under the authority of the text 
( Book V, V. CCCCV 1 and 2 ). 

' ' , 't 

I»aMoman, deferting her foa though capable protesting ber^ take her 
fevcral property and recur to another man without the confentofher fon, that 
fon, feizing even her fevcral property, may difeharge debts therewith : fucli 
is the fenfc of the third verfe ( CCXXIV 3). 

By the expreflion “ though opulent ” it is fliown, that, iflhc defert an 
indigent fon, aflurcdly that fon may fcize her fevcral property. 

The Retnaeera. 

*' Who has male ifiiie ” deferibes the woman. From the particle in the 
phrafe “ feizing even her fevcral property, ” it follows, that, ifany part of 
his patrimony have been taken, affurcdly he may fcize that. The debt to 
he Paid fliculd be the debt of his father; for the teM fpccifics “ his father’s 
debts”, 7 be commentator ** OiS.yxiK.diX'j that fon may fcize her Icvcral 
property ; ” here “ for the payment of debts ’* fliould be fubjoined : and this 
is evident from the text. The term tranjialed "opulent,” hut literally figni- 
fying capable," here imports pofieffiog wealth; "incapable” fignifict 

moncylsiV* 
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moncylcfs The difference is this, if /hedeferted an opulent fon, he can 
only fcize her feveral property for the difcharge of his father’s debts; but, 
if fhe abandon an indigent fon, he may feizc it for payment even of his own 
debts, But, if the woman have no fevcral property, the fon alone muft dif- 
charge the debt. This Nareda declares. 


ccxxv. 

Nareda: — But, tf a woman, who has male iflue, but no j'e- 
veral propertj, defert her fon and recur to another man, 
her fon alone muft pay the whole debt of her deccafed 
lord. 


If Ihe defert an opulent of capable fon, and taXe the protedlion of another 
man. without earr^in^ any former property, her fon alone muft pay the 
debt conirafted by her iceeafei lord The Retnacara, 


CoNSEQUCATtv the conftruflion is, her fon is liable for, and muft piy, 
the debt of her lord* and that, provided the fon be competent to the eon- 
3uR of ojfatrt, clfe he, ulio fakes the widow, would be liable for the pay- 
ment of debts hence ilic commentator adds “ capable er e^v/ew.*’ It has 
been declared (CLXXU), that a fon, not competent to the managtmtnt of 
ejfairs, muft difcharge the debt on failure of a guardian of the widow , by 
this text It IS declared, that a fon competent to conduSl ajutri muft difcharge 
the debt, although a man hate taken the widow- confcquenily there is no 
t'ain repetition The debtor being dead, his fon competent to marage 
ajfairt muft pay the father’s debt out of the fet cral propc/ty of Ins adulter- 
ous mother, orouiofhisown propcity. whichever may be pTaGicablc; 
this IS ftiovsn by what has preceded. 


CCXXVI 

Nareda; — But if a woman take tlic protcflion of another 
man, can) mg her riches and her offspring, he muft pay 
the debt of her liufband, or abandon fuch a woman. 


•• CA*avI^o bcriich'sj” poireiling coaOJetiblc nnlih 


“ Her huf. 
bandj” 



( 33S ) 

bands” her wedded lord. Or. to avoid the payment of the debt, he imid 
abandon fnch a woman, nho brings her offspring and her uealth. , 

The Rf//:dcara. 


CCKKVIL 

Catyayana If a woman, having an infant Ton and much 
wealth, feek another proteflor, he, whole prote£lion is 
taken, mull pay the dchtofhtrhujband: this laii'is declared 
in refpcQ of women, who have inf.tnt foils. 

Here the term emplojcd (hbartrTJ {ignihes one who maintams her, nt 
cneubo marriej her. Seek,** orrccur to, • for fupport;’ the texts fliould 
be fo fijppJicd. ConfequeiitJ/ the guardian, to w horn t)jc mother of an in- 
fant fon, but pofLiTing mucli wealth, recurs for tlic fupport of her fon ami 
bcrfelf, mud, if he accept the truft, pay the debt of her hufband out of her 
property j or, paying it out of his own property, he fliall afterwards obtain 
icimburfcment. Such is the fenfe of the text: and he mul\ alfo maintain 
both tile mother and fon. 1 iiercisno sain repetition of the preceding text 
(CLXXIII), And in this cafe, the guardian docs not take the afTcts; for 
the woman alone has the care of the goods. Thus xte explain tha law. 

When the debtor is living, but is mad, has been long .ahrcni in a foreign 
country, is an idiot or the like; in a word, is incapable of difcharging 
debts ; in that cafe, his debt Hiall be paid by Ids fon alone, as has been al- 
ready wcntioncii: but, if Jjc Iwcnooftspring, uhat fiiould be ruled? On 
this point the fame Icgiflator propounds a hw. 

CCXXViil. 

Ca‘tya'y.\n’a: — ^Tuf. debts of men long abfent in a foreign 
counlr)', of idiots, inadmcj), and ihc like, w'lio have no 
male kindred, and of religious anchorets, inufl be paid, 
even during thetr lives, lul z^’iihout tnlctej}, bj' fitch as have 
tbc care of the ddiofi wife and goods. 

By fuch as l;a\c lai.cn the wife and the goods appetUining to a 
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abfeni in a foreign country, and fo forth ; and this muft be underftood, 
cording to circutnilanccs, as intending slfb outcafts and the like. 

Many fages have declared generally, that the debt muil be difeharged by 
him, who takes the wife of the debtor; a fpecial rule is here propounded. 
A man has two wives ; one, taking her offspring and her wealth, gives hcr- 
felf to another man faying, “ I am thine;’* and the other, who poffeffes no 
wealth, lakes the proteftion of a guardian ; what is the rule of decifion in this 
cafe? It is anfwercd, fince he, who takes the wife with effefts, in fa£l holds 
affets, the debt muft be difeharged by him ; but, if both be in the fame fitua- 
tion, it muft be paid in equal proportions by both. This is the import of the 
former text (CCXXVI). But, if the receipt of effedls were previoufly un- 
known, and the creditor exadlcd immediate payment from him, who had the 
care of his debtor’s wife, after which the receipt of effetfts is difeovered, 
then indeed the payment made by the guardian of the tvifc is not legal, bc- 
caufc )t was exaded from a pcifon not juftly habit; he may therefore reco- 
ver his money from the creditor > and the creditor ihall obtain hU due from 
him alone, who holds affets : (he holder of affets may be compelled to reim- 
burfe (he guardian of the wife. Such is the proper mode of adjuflment in 
forenftek pradice. 

A CASE may be here ftated. A certain diflioncft furcty for payment alTc- 
ed a loan of a moneylender, in the name of a certain borrower; and the 
lender, fixing ftipulatcd intcrcft at the rate of two paHas, fent the loan to 
the borrower through the hands of the furety- Bringing the fum borrowed, 
the furety told the borrower, *‘ he will not lend the money without ftipu- 
lated intereft at the rate of four/Jiia/.’' Urged by diftrcfs, the borrower 
agreed to that intcrcft and accepted the loan. At the lime of payment, the 
debtor delivered to the furcty the fum due on a computation of intcrcft at 
the rate of {out pcfias i but the furcty paid the creditor at the rate of two 
poUcu. After a few days (he whole circomftanccs were difeovered. The 

creditor therefore demands the greater intereft from the furcty; the debtor 
alfo claims the CAcefs from the furcly; and the furety refufts to pay it to 
cither of them. What fiiould be the rule of decifion in tins cafe? The 

anfwcr .s, the creditor cen l.ave no right to receive greater mtcr. ft than firch 

as 
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as lie (bpuhlcil n hen he made the loan , the fiirety is not entitled to ob- 
tain inteteft on another’s money. It is therefore reafonablc, that the debtor 
niould recover the fum erroneoufl) pud 

It fhould not be afked objcftivcl) , why (hould not the debtor pay the m- 
tereft ftipulated by him, for the fake of prefcrvmg uprightnefs w hs dealings ? 
Deceived by the furety’s \vords, the debtor made the promife before the 
furety, not before the creditor Tint promife only, which was made by 
the furcty, as his reprefentative, in the prcfcnce of the creditor, is efficient , 
not the promife originating m errour caufed by the furcty *& fallacy. A- 
gain , the creditor may have accepted lefs intercfl through tendernefs 
excited by the appearance of diftrefs m the debtor, lo that cafe, the re- 
mainder fhall benefit the debtor alone, for ii was in a manner relinqutfhed to 
him Yel, if the debtor voluntarily pay it, the other Ihall receive it 
by his voluntary adt But, when an intermediate perfon himfclf borrows 
money and lends it to the ultimate debtor, he is not a furety, but debtor 
to one and creditor of another in fuch a cafe therefore, he is entitled to the 
intereft at the rate of four/cj&zr 

If a debtor hid no fon born to him, and leave no widow, nor affets, by 
whom Ihall his debt be paid ? By no one But, jf the debtor gave a pledge 
on contradling the debt, and his great grandfon be living, the debt fhould 
be paid by that great grandfon 


CCXXIX 

Ya'jnyawalcya* — A DEBT, fccurcd merely by a written 
contraft, fhall be difcharged, from a moral and religious 
obligation, only by three perlbns, the debtor, his Jon, and his 
Jon's Jon , but a pledge fhall be enjoyed until aftual pay- 
ment of the debt by any heir tn any degree ^ 

But if the great grandfon do not wifh to redeem the pledge, thofe, who 
would be entitled to inherit on failure of great grandfons, may, m the 
order of fucceffion pay the debt and take the mortgaged property. If no 


• Already cited at Y XXXt III a, and pan a/Jy at t CXl 


one 
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<>ne cbufe to redeefn it, the pledgee may continue to enjoy it, after ac* 
<juainting the king , the fum cannot be forcibly exa£led from the great 
gnndfon or remoter heir, becaufc, not having yet taken the aflets, he is not 
liable for the debt. 


Tins doubt here occurs if the debtor contra£lcd the debt giving a pledge 
for cuftodv only, and he, his fon and his fon’s fon die, but a great grand- 
fon furvive ; in that cafe the debt need not be paid by the great grandfon ; 
for he does not enjoy the mortgaged property, and the pledgee is permit- 
ted to enjoy property pledged, fo long as the debt lhall remain unpaid 
(CCXXIX) . but the great grandfon alone can take the pledge, becaufc jt 
IS the chattel of his great grandfather. The apparent difficulty may be thus 
reconciled “ but property pledged lhall be enjoyed ’ is an expreffion mere- 
ly lUuflrativ e of a general fenfe , in the calc fuppofed the payment of the debt 
IS alone requifite Or the word pledge may there fignify a pledge given m 
lieu of mteceft as well as a pledge not to be ufed , and tbe wrd “ enjoy” 
fuggefts occupancy as well as fruition hence there js no difficulty. Elfe 
It would be inconfiftenl with reafon, that, after advancing his own proper- 
ty and fafely keeping the pledge for a long time, the creditor ihould 6e 
obliged to reftore it to the great grandfon of his debtor without receiving his 
due Since the great grandfon or remoter heir holds aflets when he has 
received the pledge, he is bound to pay the debt. 

ccxxx. 

Vrihaspati : — He, who, having received a fum lent or the 
hke, does not repay it to the owner, will be born hertafter 
in his creditor’s houfe, a Have, a lervant, a woman, or a qua- 
druped. 

The term here employed fignifics a Joan. •• Or the like" compre- 
hends depofits and fo forth 

The Tieinatara. 


“ To the owner,' 
ditor and fo forlli. 


" to the former mafter of the fum, that is to the ere- 
Th=r.forc a deb. mull niccmrity be pa.d by . r„„ J 
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Other defccndant, left his father or anceftor become a Have ; othcruife hell 
awaits him, becaufe he has rot followed the conduit prefcn'bcd. Thus 
may the law be concifely ftated» 

When the creditor IS dead ; or has become a religious anchoret or the 
hhe, the debtor ftould pay the fum to bis Ton or other heir; on failure of 
the ncareft, to the remoter heir fucceflivcly, down to the learned pn’eft» 
But, if there be no heir, nor any learned prieft in that country, or if he 
refufe the payment tendered, Na*reda propounds the rule to be obferved 
in that cafe. 


CCXXXl. 

Nareda: — If a creditor of the prieftly clafs die leaving 
iffue, thekin^Jhall caufe the debt to be paid to them; if he 
leave no iffue, to his near kinfman j if he leave none, who 
are near, to thofe who are ’diftant, paternal or materrial; 

2. If he leave no heirs near or diflant, 7ior perfais conneEled 
hy JacTcd JluditSy the kinglhall bellow it on worthy prieBs; 
but if none fuchare prefent, let him call it into the waters: 
the debts of other claJJeSj in fmilar arcumflances, he may Jeize 
for hhnjelf. 

What is due to a prieft, whether it be a gratuity or CmiUr daur, 
or the like, muft, on failure of him, be paid to his fon or other defccndant, 
in (he regular order of fucceflion. That is intimated by the pltrafc “ leav- 
ing iflue.” On failure of ifluc, to his near kinfmenj on failure of them, 
to diftant kinfraen, allied to himfclf, to his father, or to his mother : this 
•will be explained under the title of inheritance. On failure of thefe, it 
fliould be given to learned pricfts j or on failure of them, “ let him 
caft it into the waters.*' What is due to men of the military and 
other claiTcs, the debtor ihould, by parity of rcafoning, pay to the heirs 
in regular fucceflion, delivering it, on failure of nearer heirs, to the next 
remoter heir, down to diftant kinfmcn s but on failure of thefe, it muft 
be paid to tl>e king, under ihc rule of Vishnu concerning hcrcdita- 
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ble property, “ the wealth of all, but pnells, •who die mihout heirs, goes to 
the king (BookV, v CCCCXVII) * But the property of priefts may on 
no account be taken by the king In this Misra, Bhavadeva and 
others concur, and Baudbayana, quoted m x\\q Relttacara under the 
title of inheritance, That text (Book V, v CGCCXLIV) 
IS expounded, ** the property of Brabmattas is the moft exalted poifon 'to 
him lobo/eizes St' From the word “never' it appears, that the properly 
of Brahmanas mufi not even be reccivd m the form of a tax According- 
ly, in his glofs on the inftitutes oFFaras ara, Ma'^dhava cites the fol- 
lowing texts of M'Ei.tj 


CCXXXII 

Menu — A king, even though dying with want^ muft not re- 
ceive any tax from a Brahmana learned in the X^edas 

Menu — The king, having afcertained his knowledge of 
fenpture and good morals, mull allot him a fuitable main- 
tenance, and protect him on all Tides, as a father proted^s 
his own fon. 

Tue king tnuft allot him (that is, the prieft) a fuitable maintenance, or 
the means of fubfiftence , and proteft him on all fides, from robbers, rogues 
and the like Honcier, the dueftion m the text of Na reda, “ he fiiall 
beftow It on worthy pricfts, or caA waW Ttfpif?nng 

the payment of debts 


CHAPrLR 
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CHAPTER VI. 

ON REDRESS FOR NON-PAYMENT. 


T his, according to the author of the Miiacjhard, may be alfo con-* 
lidercd as the rule for receipt of debts by the creditor. 

Meku: — ^What has been praftifed by learned and virtuous 
men of twice-bom tribes, if it be not inconfiftent with the 
legal cufloms of provinces or diftrifls, of clafles or fami- 
lies, Ul the k\n§ eflablifh,* 

“ Learned;" well read; Amcra interprets it wife or intelligent. 
Virtuous;” endued with honefty; not deceivers. “ Twice-born;*' 
Brdbmartas, Cfbatrtyas, and Vaifyas: what has been pradlifed by fuch men; 
if it be not inconfiftent with the legal cuftoms of that country, of families 
and clafles, let the king cftablifti, or confirm the praiftice, adopting it as un- 
fecn or unrecorded law. The text rauft be fo fupphed. 

CULLtfCABHATTA. 


In that glofs the meaning of the exprcflion '* confirm the pradHcc 
that he fliould decide, according to that pradlicc, a doubtful cafe» for whi 
no feen or recorded law provides. 


CCXXXIII. 

before him for the recover)’ 

Menu: — ^\Vhen a creditor iues oew / 

^ . . . . let him caufc tlic debtor to 

of his right from a debtor, J« 

pay wl.a ? the creditor 


• Al»#»ar « »• l- 

4R 
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CHAPTER VL 

ON REDRESS FOR NON-PAYMENT. 


T his, according to the author of the Mitaejhard, may be alfo con-* 
fidered as the rule for receipt of debts by the creditor. 

Menu: — ^What has been prafliifetl by learned and virtuous 
men of twice-bom tribes, if it be not inconfiftent with the 
legal cuftoms of provinces or diftrifts, of clafTes or fami- 
lies, lei the king eftablifli** 

“ Learned;’* well read; Amera interprets it wife or intelligent. 
“ Virtuous;” endued with honefty; not deceivers. *' 'Twice-born;*^ 
Brdbmanaf, Cfhatrtyas, and Vaijyas: what has been pradtifed by fuch men; 
if it be not inconfiftent with the legal cuftoms of that countiy, of families 
and clafles, let the hng eftabhih, or confirm the practice, adopting it as un- 
feen or unrecorded law. The text muft be fo fupplied. 

CULI-d’CABHATTA. 

iNthatglofsthc tncining of the expreffion ■■ confirm the praftice" is, 
that he fhould decide, according to that pniaicc, a doubtful cafe, for which 
no feen or recorded Jaw provides. 

CCXXXIII. 

Menu :■ — When a creditor fues before him for the recovery 
of his right from a debtor, let him caufe the debtor to 

pay what the creditor ihall prove due. 


4R 
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For the recovery of his right from a debtor , ’ to obtain the fum lent 
The king, on application from the owner of the fiim, for the recovery of ti, 
lhall compel the debtor to pay to the creditor what he (hall prove due by 
written or oral evidence or the like 

CuLLU" CABHATTA. 

On application from the creditor for the recovery of what is due by the 
debtor, the king fiiall by various means compel the debtor to pay the cre- 
ditor's right, or the fum uhich he proves bj evidence to be due from the 
debtor 

Chande svv ara 

In what mode payment fiiould be enforced. Menu declares 

CCXXXIV 

Menu — By whatever lawful mean^ a creditor may have 
gotten poirelTion of his own property, let the hmg ratify 
fuch payment by the debtor, though obtained even by 
compulfory means. 

By compulfory means,” by feizure, ordiftrefs. 

Chandbswara and Cullu cabuatta. 

*rirE debtor or his affets may be the fubjcdl, to which that cxprellion 
refers The fame lawgiver declares the fcvcral means by which payment 
may be enforced 


ccxxxv 

Menu — By the mode confonant to moral dut) orhy ihcircdia- 
tion oj friends, by fuit in court, by artful management, 
or by diftrefs, a creditor may recover the property lent , 
and, fifthly, by legal force. 

He mjy recover the methods laft mentioned, if payment cannot b' 
obtamed b) the fcvcral methods firfl mentioned jvlis" \ 


Another 
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Another mode will be fubfequently mentioned. Vruiaspati ex- 
plains the mode confonant to moral duty. 

CCXXXVf. 

Vrihaspati; — By the interpofition of friends and kinfmen> 
by mild remonftrances, by importunate following, or by 
flaying conftantly at the houfe ot the debtor, he may be 
compelled to pay the debt: this mode of recovery is cal- 
led a mode confonant to moral duty. 

By the pcrfuafivc difcourre of ihofe who alrc friends and intimates of the 
debtor, or his kmfmen, fuch as maternal uncles and the reft ; by mild re- 
monftrances or honied language of the creditor himfclf; by importunate 
following or purfuit j by ftaying conftantly at the houfe of the debtor, or 
by abiding ntat him, that Uby the cttdnot’s fading and the Ivke at the 
houfe of the debtor ; by all thefe methods the debtor may be compelled 
to pay the debt to the creditor : this mode of recovery, by the interpofition 
of friends and the like, is called a mode confonant to moral duty. This is 
merely an inftance ; it comprehends the interpofition of honeft ftrangers with 
difcouife exciting a fenfe of ftiame, and fo forth. 

Catyayana explains the mode of recovery by fuit in court. 

CCXXXVII. 

Ca'tya'yana debtor, being arrefted and freely acknow- 
ledging the debt, may beopenly dragged before the publick af- 
fembly, and confined until he pay what is due, according 
to the immemorial ufage of the country. 

The reftraint of the debtor by the creditor before the publick affcmbly, 
until he pay the fum due, is the mode of lecovciy by forcnfick proceeding. 

The Retnacara . 

He may be detained and confined j he may be flopped and prevented 
from going where hedifts, and fo confined. ** Before the publick afiembly j’* 

otherwife 
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olHcrwife he m ght allege, that he was exccITivcly beaten, and fo forth. 
** According to the immemorial ufage of the country;” according to the 
ufage, which fubfifts m that particular country. For example ; in fome 
countries creditors caufc their debtors to be arreftcd and confined by the king’s 
officer; in others, they themfelves, or their fervants, wfirain the debtor; in 
others again, they confine them in fetters. 

Or a difiinft method of recovering debts is called the mode of recovery 
confiftent with theimmemorial ufagcof the country; or it falls under the 
defcnption of violent compulfion, and will be hereafter mentioned : “they 
muh be made to pay their debts according to the cuftom of the country ” 
(CXLII). It is limited by the reftri£lion of the immemorial lifage of 
the country. According to this opinion the mode of recovery by fmt in 
court or praQicc muft be otherwife explained. Thus iht Medbdtit'bi has 
this remark ; ‘ from a debtor, who is indigent, payment muft be obtained 
by a pradlical mode / and that praflicc confifls in perfonal labour and the 
like. For infiance ; a creditor; lending a further fum to an indigent debtor^ 
may employ him in his regular occupation, fuch as hufbandry or the like; 
the produce thereby obtained (hould be delivered to the creditor.* 

Tins, according to the preceding opinion, is a mode of recovery fimilar 
to that of fuit in court deferibed by C/Ttva'yana ; it falls under the fame 
defcnption ; for the text of Ca'^tya'yana is merely illuftratlve. In fadt, 
a debtor, being refirained, or being detained for work, othenvife than in 
the cuftody of the king’s officer and the like, may be employed in his re- 
gular occupation, fuch as agriculture and the like: and in that cafe, the 
creditor may not employ ^ Brdbmana in menial fervice, nor a VaiJja in 
military duty ; in fome countries lit may employ a Brdkmand in agricul- 
ture or commerce, but he may not employ a barber of a mixed clafs in 
carrj’ing burdens. To fndicate this and other circumftances the legifiator 
^ adds, *' according to the immemorial ufage of the country.” That intends 
alfo the cuftoras of families, and the ufage cftabhflied by law, and the like. 
Confequently the meaning is, a creditor may not employ his debtor in 
work inconfiftent with ufage. Again; in that country, where men of cer- 
tain clafies do not carry m a litter meii of ccitam other clafTes, the creditor 

may 
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miy not employ one of fuch a clafs in carrying the litter of a man of fuch 
other clafs. 

Bv the phrafe, ** before a /oMriaflembly,*’ it is intimated, that the per- 
fons aflembled fiiould mterpofe to prevent inch irregular employment. The 
poflible accufation of maltceatmeat is thereby obviated, as before. Or the 
expTcffion, “ before a publick aflembly/* is intended to fuggeft the appro- 
bation to be obtained from impartial perfons in this form, “ this work, 
which IS not inconfiftent with local ufage, the debtor muft perform;” it 
obviates the polTible accufation of infringing a cuftomary right. This and 
other points may be deduced from reafoning. 

*' Until he pay what is due;*' confequently, if the debt wercdifcharged, 
thecreditormufl: omit the reftratntandother mcafurcs. This is mentioned 
incidentally^ wandering from the teal fubjecl. 

Vriiiaspati explains artful management. 

CCXXXVIII. 

Vrihaspati: — ■ When a creditor, with an artful defign, bor- 
rows any thing of his debtor, or withholds a thing depofited 
by him or the like, and thus compels payment of the debt, 
this is calitcL legal deceit, 

“ WiTuan artful defign/’ by ilratagem. Forinfiancc; the creditor 
borrows effeds of the debtor on fuch pretences as the following, and thus 
compels payment of the debt ; “ a gueft of high rank is come to my houfe, 
lend me a meiallick caldron for his fcrvice or on this pretence, “ a 
kinfman of the bride is come to vifit the bridegroom, lend me filk clothes, 
ornaments and the like, to array the bridegroom." 

•• Withholds a thing depofited by him /’or any thing fubfeguentjy 
intrufied. For infiance ; a creditor, who had formerly lent ten cdrJhapanQs, 
but cannot recover the fum, rcfolvcs on ufiog artifice, and the debtor is de- 
firous of borrowing a further fumj the creditor tells him, “f will further 

lend 
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you fifty of copper, and you finll pay the whole at once, but you 
luud give a pledge/’ The debtor, fo addrcfTei, delivers a pledge of greater 
value, and the creditor, giving a fmall part of the fum, tells him, “ I will 
give the whole fum the day after tomorrow,’' On that day he delivers the 
fum diminiDicd by the amount of his former debt, or attaches a fufficient 
part of the pledge. In fuch a cafe he withholds a thing fubfequently intrud- 
ed. The term “ and the like” comprehends dcpofits and the reft. In fuch a 
cafe there is not the abfolutc fin of wronging one who has repoftd confidence 
in him, provided he do not take more than his due. 

Again; a difiioncft debtor, delivering a pledge for cuftody only, re- 
ceives a loan, but refufes to pay the debt at its term; the cunning cre- 
ditor mentions in various places, ** his pledge, which was In my poffcf- 
fion, has been ftolcn by thieves/* On hearing this through fucccffivc 
report, the debtor tenders the principal with intcreft, and ‘demands his 
pledge i and that creditor delivers the pledge, and taka the fum tendered. 
In this cafe the fallacy muft be conftdcred as an artifice. Such a mode 
of recovering debts is called legal deceit. Deceit (upadhx) is fynonymous 
with artifice. 

YRiUASfATi alfo explains diftrefs. 

CCXXXIX- 

Vrikaspati: — When he forces the debtor to pay by con- 
fining his fon, his wife or his cattle, or by watching 
conftantly at his door, this is called lawfol confine- 
ment, 

^ The methodof recovery by the reftraint of his wife, hisfon, or his cattle, 
or by watching at his door, is called lawful confinement,, or dlftrefs. This 
isa mere illuftration ; the ultimate fenfe is, ♦ caufing him to fuffer ieconve- 
tiience by any mode.’ However, that Ihould not be done, by which he 
may be expofed to great, danger. This we hold reafonablc. 

The fame legiflator explains, legal force-. 

’ c eeXL. 
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CCXL. 

Vrihaspati: — When, having tied the debtor, he carne<5 
him to his own houfe, and, by beating or other means 
compels him to pay, this is called violent compulfion. 

Binding him and carrying him to his own houfe, he may threaten to 
beat him and fo forth j frightened by thofe menaces, the debtor pays 
the debt, m fuch a cafe, the threat of "blows, preceded by confinement, is a 
mode of recovering debts, which is called violent compulfion or legal foreg. 
The carrying of him to his own houfe is not rcquifife ; for the threat of 
beating him on the road, or at fome other place, is violent compulfion. 
The binding may be no more than forcibh fcizure ; confequently the threat 
of blows, after catching him by the hair, muft be deemed violent compul- 
fion. 

Violent compulfion is a mode of recovery defined as confiftlng in 
blows and the like after carrying the debtor to his own houfe. 

The Reffideara* 

Accordino to this author even blows are authoriztfd. Undeftheterm 
“ and the like” is comprehended harfii reproof, or verbal abufe and the 
like. 


CCXLI. 

CA''TyA'’YANA;— B y beating, orby coercion, a creditor may 
enforce payment from his debtor, or by work, by fuit in 
court, orby mild rcmonftrancc ; firfl duly deliberating on 
the method to be folhxved ‘ 

2 , Or let him obtain tlic fum due by artifice, or diftrefs. 


In this text “ bcatng'‘ fignifies legal force or violent co.mpuI/Ion : 
«• coercion.” ftajing coiifiantly at the houfe of ihe debtor or importunate 
attendance. The term is fo cepTatned in ih= glofj of the in 

encftil denotes the crcdirorhirarelf refifamwg from food and the hkc; and 

that 
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that falls u’ithm the mode confonant to moral duty, as deferILed by Vr 1- 
iiASPATi. Ciiande'swara explains “ work" oz proper cou6i\i€t, by an 
example : for mftance, reflcdting, “ he is very diflioneft and will not repay 
the loan he receives from me : I muft recover the debt by blows and other 
fuitablc methods j” the creditor adopts proper meafuces. Ultimately it fug- 
gefts both means, proper conduct and obliging the debtor towork ; this /<?/? 
falls under the defcripuon of mild methods : it does not vary from the 
ienfe of Menu's text, Or work”‘may bear the fenfe of labour : it 
fhall be fubfequently difcufled under the text of Ya'jnyawalcya. But 
iniim ca\xxt” •'jobicb bai been explained at a Jimtlar mode, is alfo noticed by 
Ca'tyayana. “Mild remonftrance affedionate language with praife 
and the like, " Deliberating;” determining after due deliberation. 

C/Ctya YANA next declares from what debtor payment Ihould be obtain- 
^ tained, in what mode. 

CCXLII. 

CatyX'yana: — By mild expoftulation let a creditor procure 
payment from a king, from his mafter, and from a prien: ; 
but from an evil minded man or an heir, by fome artful 
contrivance. 

2, Menu ordained, that merchants, cultivators of land, and 
artifts, muft be made to pay their debts, according to 
the cuftom of the country j but that a creditor might 
« enforce payment from diftioneft debtors by violent mea- 
fures. 

“ Heir inheritor. In fome places tbe text is read, “Bhrigu ordained.” 

He ordained, that merchants, cultivators of land, and artifts, muft b* 
made to pay their debts, according to the cuftom of the country. 

The Retndcara. 

“ A priest” or fpiritual parent: but if any other than a pneft happen 

to 
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to be fpiritaal patent e/* thi creditor, be a^fo is fuggelled by the word 
*• prieft” taicn illuftrativcly. Again; the word “pn'eft” (uiprd) may 
be taken in the fimple fenfe of venerable, for it has that import : and a 
perfon, to whom veneration is due from the creditor, is meant. Why arc 
the “king” and ** the creditor’s mafter” fcparately mentioned ? Thcan- 
fwer is, becaufe difrefpea to the king, or to his own maftcr, produces evil 
in this world ; to intimate this, they have been fcparately mentioned. It 
maybe here rematked, that in fome inftanccs even a is venerable. 

Ya'jnyawalcya : — Science, moral condufl, age, kindred 
and wealth, entitle men to reipc£l; and moft that, which 
is firfl mentioned in order: with thefe qualities, even a 
deferves refpe£fc in his old age. 

With thefe qualities in an eminent degree, namely fcicncc and the re/i, 
even a ''Sttira. is entitled to veneration, when his age palTcs ninety years. 
Thus Menu exprelTes, “ even a'‘S6dra u venerable, if he have entered the 
tenth decad of his age.”* 

The Dipaealted. 


Should many venerable perfons be aflcmblcd, rcfpefl muft be firll fhow n 
in fociety to the learned man ; next to him, whofe condudt is pure ; after- 
wards to the aged man ; next to one, -who has learned kinfmen and the like ; 
zad h&if io the vnnixhf ms(i. And this coaccrfis e vshac scid the 
like chiefly entitle a foldier to rcrpcdlj and riches, a merchant. But here, 
fiiould many learned men be affemblcd, the precedence muft be regulated by 
the preeminence of their rcfpcftivc fcienccs; for the Sri Bhdgcrvata records, 

• • That indeed is fcicncc, by which the knowledge of God is advanced.” 
Science, confiftmg in knowledge, which advances diligent obfequmufncfs. 


entitles a "Shdra to rcfpcft ; or fkill in arts, the fcience of medicine, or the 
mihtaiy art. From itm, payment mujl be procured by mild remonftrance, tena 


dcr cxpoflulation, or the interpofition of friends and kinfmen. Surely, from 
a foldier and the reft, payment muft be procured by tbij mode. « An cvilmind- 
cd man;’* one, who is diflionefl but not uncntitled to refpefl. Jt 


• Ctuptcr *, T. 137. 
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fame jn regard to foldicrs and the reft, who cannot be treated with difrefpeft. 
It IS alfo the fame in regard to kindred, pupils, and the like. ” 

And artifts (CCXLII 2) the panicle fuggefts the comprchcnfion of 
'yai/^as and the Tcii. “ Dilhoncft debtors:** averfc from -the difcharge of 
their debts, not afraid of afting immorally, ignorant and fo forth, but not 
entitled to refpeSj in a word,'&}^n2x and the reft Diftrcfs muft be em- 
ployed, when violent meafurcs cannot be adopted. The term ufed in the 
text fignifies violent meafurcs. 

In defining the mode of recovering debts by fuit in court (CXXXVII), 
it is faid “ arrefted, dragged How can that be? For, fiiould 

the cjedlion of urine and feces, and other corporeal necefiities, be prevented, 
life could notbe preferved. For this, Ga'tya' van a delivers a precept. 

CCXUII. 

CaTtya’yana: — When a prifoner has need of ejefting urine 
or feces, he fhould either be followed a diflancCi or dif- 
milTed in fetters : 

2* Should he have given a furcty, he muft be releafed each 
day, at the hour of meals ; and at night, if a furety have 
been given to fuch efFe£l : 

. 3. But, if he do not tender a furety for appearance, nor 
avail himfelf of fuch a furety, he muft be confined in jail, 
or delivered to thecuftody of keepers. 

’ 4. A VEKERABLE, truftwortliy and virtuous man fhall not 
be confined in jail ; unreftrained, he muft be rcleafed, or 
hs difimffed under the obligation of an oath. 

** When he has need &c," \t hen he intimates fuch occafion, Iicmufibe 
followed, or vatched, at a diftance from the place where urine and fcccs are 
ejefted.- “ Or difmilTcd in fetters/* bound by chains and the like. Two 

(Iisjunftnc 
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disjunftivfe particles, here employed, are intended [o (how diftinft nilc5 gg - 
verned by the nature or amount of the debt, an/ by the charadlcr of 
debtor. 

What ibould be done at the hour of meals? The legiflator 
“ lliould he have given a furety,** fliould a furcty have been given, 
fponfor aHigned, he muft be releafcd each day, at that hour of meals, ygy 
which the furety became anfwcrable. Confcquently, after taking a fui-gj-y 
for the hour of meals, he fhouM be daily releafcd. In the Retnacara 
terms are expounded, a prifoner from whom a furety is taken. From 
expreffion “ each day,” it appears, that a furety fliould be taken each 
that is at the hour of funiife. Still, however, the terms, ” and at nigl^^ •• 
authorize there leafe of a debtor at night alfo, when a furety has been Pfg^ 
vioufly taken ; and the word ” day ” may fignify a day and night. A fy, 
nonymous term, bearing a general fenfc, occurs in the text concerning 
hair-intereft (XXXV 4). T<t the acceptation may follow the texts 
fages concerning attendance on calilc ; for inftance, the text cued in the 
yasehtta tatwa.* 

This muft be underflood, when he cannot obtain his repafl: without giy, 
ing a furety. ” And at night j” even at night, if a furety fay, ” this m£,n 
lhall be produced by me, let him go home at night in that cafe he Ihouj^j 
alfo be releafcd at night. But, if no man become furety for him, becaufg 
■he is iuTpefted cd tnVrioritfty j xn '-A Vie do not 5 'c-t , VA'i'.Tig 

a furety for appearance, if the debtor, being releafed, do not again apply 
to his furety > what fhould be done in there cafes ! The legiflator fays, “ -p 
he do not tender a furcty for appearance (if he cannot obtain a furety), c,j. 
do not avail himfclf of fuch a furcty '* (or do not fo aft as is proper aftt^ 
finding ball) ; or, having given bail and being liberated by the ere. 
ditor, if he do not again attend his furcty, that is if he conceal him- 
felE from him and fo forth (both may be underftood from the ambiguou^ 
terms of the text) j in tbefe cafes, fliould he be at any time difeovered after, 
laborious fcarc h, ho Ml be confincii in jail. That is, h; 1 M | b- 

"Tched hrinTMTi^".. ta. i. ... pnrsr H-sr. Book '«rCV^rivrS 7 ^o 
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at night within clofed gates and the like ; hut at the hour of meals he muft 
be followed by the creditor himfelf, or be fuffered to take his repaft, bound 
in fetters or the like: in the fame manner he fliould be allowed to bathe, 
but, iF polTible, he fiiould take his repad within the prifon. If there be 
keepers of the jail, let the creditor imprifon him there, after giving notice 
to the jailers. But, when the creditor htmfelf enforces payment of the 
debt, he may confine him in his own houfe. ' 

But, if the debtor be not liable to-confinement in prifon, or if he be truft- 
%vorthy, the creditor (hall notcopfinehim in a jail. This the leglOator declares 
(CCXLIII 4.). Should fuch a venerable perfon be not truftworthy, or, though 
xngwfr^/trufiworthy, if confidence be not placed in him, he muft be difmificd 
under the obligation of an oath. This and other points may be argued. 

Chandeswara and the reft givea fimilar expofitlon, but in his glofs 
2t is faid, ‘ if the debtor do not tender, or if he refufe to give, a furety for 
appearance or other fpbnfor,’ The word ‘ other* intends a furety for pay- 
ment. Confcquently ** furety for appearance*’ is confidered as merely 
illuftraiive. The term (tranfiated do not “ avail himfclf” ) is here ex- 
plained as fignifying refufe,** The disjunftive particle has a reference 
to the word “ tender,** which occurs in the text. His rcfufal may be in 
this form, ** how (hould I give a furety, I am not iruftcd?** Such a fpccch, 
w hen he is arrellcd by the creditor or the king, it deemed a reJuJaU But in faft 
a furety for payment can hardly be fuppofed in the prefent cafe. For in- 
ftance j ihculd any one fay, ** relcafc this man, I will pay what is due by 
him,** the creditor may reply, ** the term of payment has already clapfcd, 
difeharge it thetefore immediately;*' with this notion, a furety for appear- 
ance only is mentioned. However, fince the term of payment may be enlarg- 
ed through the interpofition of mediators, it is pofiibic, that a furety for 
paymentlhoaldalfobegis'cn. Thcopimonof CriAKOESWARA may there- 
fore be juftjficd. The confinement of a tniftworthy man is unncceflary, 
bccaufe he can give a furety. 


eexuv. 

Vrihaspatk — From a debtor, who promifes payment, the 

debt 
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debt iriay be recovered by mild remohdrancc and tiid 
like, and by employing him iji work, by the mode of moral 
duty, by legal deceit, by violent compulfion, and by con; 
finement at home. 

** IBy mild remonftrance and the Vika/* fincc the intcrpofition of friends 
and the reft, and the withholding of a dcpofit ahd the like, arc compre- 
hended under the term and the like,” ihofc modes of recovering a debt, 
which arc confonant to moral duty and fo forth, arc clone exhibited : the 
legiflator himfelf details thofe very modes of recovery by mild remon- 
flrance and the reft; ** by the.modc of moral duty, by legal deceit <S:c.*’ 
“By confinement athomej” by the mode of lawful confinement: for he 
himfelf denominates confinement at home, the mode of lawful confinement. 
*‘By employing him in work/’ by labour. On this confidcration, CkaN" 
De'swara has not admitted the enunciation of the word “ labour” in the 
definition of violent compulfion. By him four methods only are mention* 
ed. Suit in court falls within the mode of violent compulfion. There is 
not confequently any contradiftion to Menw, who notices five modes, 
C/C'tya'vana has not feparately mentioned diftrefs or lawful confinement. * 
It falls under the defeription of compulfory means,- iut is a flighter com- 
pulfion, as has been already remarked. 

By what means ihall payment be obtained from him, who has no aflets ? 
Wanting funds, what can he pay ? Therefore does Menu propound a mode 
of difeharging debts in fuch cafes. 

ccxtv. 

Menu: — Even by perfonal labour (hall the debtor pay what 
is adjudged, if he be of the fame clafs with the creditor, or 
of a lower ; but a debtor of a higher clafs mufl: pay it 
according to his income by little and little. 

A oEBTORofequalorinfcrlout clafs to the creditor ftiQuldbyJabourputhim.- 

fclf one par with his creditor j the parity confiftsin mutual exoneration from' 

debt : confcqucntlyths fcpft is, he fliould difch„gc the debt. Before the debt 

4U 
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\/as difcharged, there v/as this difparit), that one was treditor, the qther 
debtor, but the debt beingdifeharged by means of labour, on a computation of 
the hire for work performed, that dilpanly vanjflics Work muft be perform- 
ed by him alone, the rul- of whofe cUfs, country, and family, is not thereby in- 
fringed as has been already remarked But, if the creditor be of the commerci- 
al clafs, and the debtor of the military clafs, the lawgiver declares what Ihould 
be done, but a debtor of a higher er Ju/>/risur ch{$ muii pay at by lit- 
tle and little ' H“re it /hould be confidercd, that the debtor of a higher clafs 
fiiould be employed in labour conhftent with his regular occupation, at feme 
other fuitable place, not at the creditor s houfc , after alllgning a fufHcicnt 
)poTiiQn of his earnings for the maintenance of his family, the remainder /hould 
be delivered to the creditor. 

But, if the creditor, as well as the debtor, be of the facerdotal clafs, may 
the crecitor oblige that debter to work for him, iince he is of equal clafs ? or 
may he not fo employ him? 


CCXLVI. 

VatHAsPATi — If the debtor be really poor, the creditor may 
take him to his own houfe, and oblige him to work m dif- 
tilling fpints and the like, but aprieft muft be made to 
pay gradually. 

j 

“ In diftilling fpints and the hkcj” fince the text coincides with that 
of Menu, a debtor of equal or infcnour cUfs is intended But the fubfe- 
quent phrafe intimates, that a Brabmana, even though indebted to a man of 
the fameclafs, fliallnot be compelled to work for, if itfuppofcd him indebted 
to a CJhatrtya or the reft, the text would be nugatory The reafon is, that 
Brahmanai are eminent m rcfpcfl of eachother, for their greatnefs is unlimited. 

CCXLVII, 

Ya'jnyawalcya — He may compel a poor debtor of a low 
clafs to do work by way of paying his debt but a prieft, 
if indigent, mull: be made to pay gradually according to 
his income, or cafual gams, > 

^ “By- 
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** BvTPayof pa^ mg lus debt for the difcharg« of his debt. ‘‘Ac- 
cording to his income / according to the acquifition of funds. 

The Rtfnacara^ 

But wc expound “ a low clafs,** a lower clafs than the fucerdotal tribe, 
namely the military clafs and the reft “ Gradually, employing a priefl 
in his regular occupation, as facnficing and colleftmg alms, or, if that 
fail, in bearing arms and the like, and out of his earnings, fupplyingthe 
maintenance of his famil) with frugality, the remainder Ihould be applied 
to the difcharge of his debt In proportion as a furplus remains, fhould the 
debt be difcharged and this appeirs from the cYprcflion, “apneftmuft 
be made to pay gradually ’ But here “a low clafs ' is taken as intending alfo 
an equal clafs , and “ pneft,’* as intending a fuperiour clafs This is Iikc- 
wife remarl ed m the Mna Jhara The text alfo concerns a debtor of equal 
clafs as well as of infenour clafs Catva yana declares it exprefsiy 

ccxLvm. 

Catyayana — The creditor may exa£l: payment by labour 

from a debtor of the military, commercial, or fervile 

clafs, if he be either equal to himfelf or lower. 

By the enumeration of “military, commercial and ferviIc clafTes," it is 
here intimated, that payment of a debt (hould be procured from a man of 
the prieftly clafs by another mode and that has been already propounded, 
as declared by Vrihaspati and Yajnyawalcya The term “fervile 
clafs ” intends generally any very low clafs, and comprehends therefore mix- 
ed clafles, foch as Miirdhahhjhtcta and the reft The particulars of thefe 
clalTes fhould be delivered under the title, where tnbes are confidered 

He fhould only compel lus debtor to perform work, x\hich is not repre- 
hended, as has been already bmted But. if he oblige him to perform work, 
which is reprehended, what fhould follow ? 

CCXLIX 

CA'TYA'yANA: — But if he compel the debtor (o do any 

improper 
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improper work not ftipulated at firft, he lhall be fined in 
the firft amercementj and the debtor ihall be relcafed from 
his demand. 

“ Not filpulatcd at firft,” not mentioned when the d6bt ^\as contraft- 
fccl. For inftancc, if the debtor faid I will pay thee this debt by any 
work, e\cn the moft abjcQ, if I cannot difchar^e it by honourable mean*/’ 
m that cafe fuch work has been ftipulated ‘ but, if he Amply fay, “ I will 
pay the debt,” or I will difchargc it by labour,” m that cafe, ftiould the 
Creditor oblige him to perform fuch work, which has not been ftipulated* 
the creditor fiiall pay the firft amercement, that is a fine denominated the 
firft amercement. That fine is explained by Mcnu, “Now two hun- 
dred and fifty are declared to be the firft amercement**’ Tins may 
be properly difeufled Under tlic title of fines. 

That fort of labour is reprehended, which is not authorized by the 
f) ftem of law , For example , the regular cmploj ment of a Cfatn^a is the 
ufc of arms off nfi\e and defenfivc, but, if that fall, commerce and cer- 
tain other occupations are authorized by the law j work of a diflerenl na- 
ture is reprehended But to a CJhatrtyu, who abandons not lus own profef. 
lion, however diftrcfted, commerce and the reft arc alfo abjeft occupations 
Yet to him, who Ins undertaken commerce and the like, or is willing to 
Undertake it, fuch an occupation is not a blamable employment 1 lowcv cr, 
fcrvicc and low mechanical arts arcabjeft occupations The fatne fliould 
be undciftood in regard to men of the commercial clafs and the reft and 
that IS afeertamed from prafticc. Ilus has been fufficicntly explained. 

It fhould bchere remarked, that a who fubfifts even by ogri- 

cultur**, is not confidercd as following a profcHlon foreign to him the 
crcdircr may not tell him, “ following the profcflon of arms or the like, and 
thte’y earning monc), pay the debt ** i^gain ; daughters, foas and the 
left fiiculd not be fold therefore , from pant) of reafoning, no debtor, whofo- 
ever, can ba compelled to fell his children, in as much as the ail isimmo*al 

Titc d'bior IS excncni'ed from thedeb'. The RetricJf'J 

nt 
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By labour alone a debt is fully dirdiargctj j but releafe from the demand 
is again mentioned, to fliow, that in this calc the debtor is exonerated, how- 
everinconfidcrablc the work performed. 

CCL. 

Na'reda Should a debtor be difabled by famine or other 
calamity of the time, from paying tlie whole debt, he fliall 
be only compelled to pay it tn fmall fitim from time to 
time according to his ability, as he happens to gain pro- 
perty. 

SfiouLD he be difibled from paying the debt, through fome calamity of 
the time, that is, in confequcncc of famine or the like. 

The Relnaeara. 

Some hold, that this text concerns liT^bpuvtat and debtors fupenour m 
clafs to the creditor } for u coincides mth the text of Mesu and the reft. 
But, m fa£l, this text may alfo be applicable to any cafe, wh're the credi- 
tor cannot oblige him to work, or where the debtor is incapable of hbour. 

It Ihould be here undcrftooJ, that Memo (CCXXXIII) direfis payment 
to be enforced by the king ; the fubfequent text (CCXXXIV) feems alfo to 
intend payment enforced by the king. The creditor therefore applies to 
the king, faying “ this debtor docs not liquidite my debt," the king, find- 
ing that the debt is to be recovered from a man of the pncfily clafs, adopts 
the mode of moral duty , calling the debtor s intimate friend or the like, he 
fends him to obtain payment of the debt from that man by mild expoflula- 
tion, or procures payment by his own mild rcmonftrances , or fufFerg the cre- 
ditor to befet the houfe of the debtor, fafting there. But, if the debtor be 
a merchant, he lhall only be made to pay the debt according to the cufiom 
of the countrj , the king himfclF Ihould confine him m the cufiody 
of his own officers this md other modes fhould be underftood. But, if 
the debtor be ^ cry contumacious, and one whom the king cannot reduce 
by reafon of h.s g«at po„cr. he Omuld bid the creditor procure payment 
by iv.lhhold.rg a depofit or the I.le The mode of v,ole„, con.p„Ifi„„ „ 

^ obviOUSr 
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obvious If that be not prailifed, he fliould Fend the creditor to purfue the 
mode of lawful confinement or difirefs this mode has been difcuflcd Suit 
m court, or, as explained m the Midbaitt'ht, praflice cf labour^ fhould be 
followed for the recovery of a debt from a xcry indigent debtor It confifis 
in tins , taking a further fum from the creditor, let the king advance it to 
the debtor, who muft labour m hulbandry, commerce or the like, and de- 
liver to the creditor the property thereby gamed This appears from a brief 
examinnion of the fubjedt 

In thefe dehnitions of the modes of recovery, creditor is mentioned inde- 
terminately , but is defcribed as a per/bn recovering his property, as one 
who had advanced money, as owner of the effefts It follows, that 
thefe methods arc univerfally applicable to depofils and the like Accord- 
ingly, m the chapter on redemption of pledges, “ deceit and “confinement * 
are mentioned in the text of VrIhaspati (CIl), it thence appears, that 
the king ihall not compel a creditor to reftore a pledge to the debtor, by the 
mode of confinement and tne reft wherefore ‘ debtor,” in the definition 
of lawful confinement, mufi be underftood to fignify one, who has receiv- 
ed property^row another 

Ip the creditor donor apply to the king, but himfelf procure payment 
of the debt, by fome legal mode, fiich as that of moral duty and the reft, 
ftiall he be pumlhed, or not? On this fubjcfl Menu declares /atc 

CCLI 

Menu That creditor, ho recovers his right from a deb- 

tor, muft not be rebuked by the king for retaking his own 
property. 

A CREDITOR, purfuing modes of recovery, fuch as that of moral duty 
and the reft, in proper cafes, fhall not be ch ecked by the king fuch is the 
fcnFc. 

The Retnicara 

•*In proper cafes," purfiung the mode of moral duty, if the debtor be 
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of lilt ptitttiy ctafs and the likt; dtceit, if he bean heir, and fo forth, 
“ The creditor fliail not be checked;" then furcly he fhall not be puninied. 
Em, if he aft contrary to law, a punilhment (liall be indifled. This ap- 
pears from the terms ufed in the Refnacara ; and that punilhment may he 

harfir rebuke or other correSiont this can only be difcuffed with propriety 

under the title of puniflimtnt. 

CoLLtTcABii atta cxpounds ** he fliall not be rcbuhctl, be flisU notfcc 
chidden hy the hing in ihefe terms ; haft, thou dated to iccovci the debt 
from thy debtor by violent means, without acquainting me If there be 
no reproof, furcly there fhall be no punifliment. 

CCLII- 

Vishnu: — A creditor, recovering the fum lent by any 
fill means, detention, bondage or the like, Jbail not be re- 
proved by the king; if the debtor, fo forced to difeharge 
the debt, complain to the king, he fhall be fined in an equal 
fum. 


“ Am equal fum a fum equal to thedebt recovered. 

The Rttndcar^^ 

“ DETtnTioM hwful conlinemem, and fuit in court as dcrccibed by 
CatyjTv^s*. ■■ Bondage;" violent means. The term, or llielite," 
comprehends the other modes of iccovery. 


Ya-jnvwalcyn-„He, who recovers an acknowledged debt 

y 5 own ad, TO any of the legal modes la which the debtor 
Acknowledced owned. 
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A CREDITOR, reco\enngan icknowledged fum, or a debt pro\ed by 
nclTcs or the like, fhill not be blamed by the kjnij m tljefe terms, “ uhy 
didfl thou fo?” If 1 debtor, on whom violent means and the like have 
been ufed to enforce payment, wickedly complain before the king, he flnll 
be blamed by the king, that is, he fliall be fined ; and he fliall be com- 
pelled to pay the debt This e\pofition is approved m tlic Dtpacahed, 
The text, already cited from Visunv, regulates tlic amoimt of the fine, 
he fliall therefore be amerced in a fum equal to the debt. 

Is not an amercement equal to the amount of the debt meonfiflent witli 
the follotving text of Menu ? 


CCLIV, 

Mcnu •— The debtor, who complains before the Ung, that 
his creditor has recovered the debt by his own legal aft, 
as hiforc iMnHon^dy fhall be compelled by the king to pay 
' a quarter of the fum as a ftne^ and the creditor fliall be 
left in poffcITion of his own. 

It appears from this text, tint he fliall be fined m a fourth part of tlic 
debt. On this Ciiande'swara remarks, that * an amercement equal to 
a fourth part of the fum mufl be underflooj, nhen the offender is unable 
to pay a hrger fine, or is in general virtuous ’ Confcquenily a fine equal to 
the whole fum is confidcredas the general rule But CuLLu'cADiiATTAthus 
propounds the te\t , ‘ fiiould a debtor complain to the king againft a cre- 
ditor, who recovered the debt by lus own a£l. thinking, that he his great 
inllucnce over the monarch, that debtor fliall be fined in a quarter of the 
debt, and the Aim nctxemd fiiall beafligned to the creditor ’ And that is 
rcafonable , for it was proper, that he fliould recover the debt by applica- 
tion through fome perfon near the king m this cafe, fince the creditor may 
alio be charged u ith a flight oflence, a fmallcr fine is impofcd on the debtor 
; if the debtor be tn f/nercl virtuous, or be unable to pay a large fin", 
*be Cinvc conAquence u rcafonablc, and the cxpofilion, adopted b) Cii vn- 
Tuaj therefore be jiiftificd 


^tT 
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Yet fome think, that, becaufe the inflifutcs of Menu pt’cvai'l over all 
other codes, his texts fhould not be reftri^ted in confequence of a rule of 
Vishnu. The fine, fpccified by Menu, muft therefore be confidered as 
the general amercement ; and according to that text, and reftriiling the law 
propounded by Vishnu, his rule mull be applied to the cafe of a very dif- 
honeft debtor. That is wrong; for the law, as propounded by Menu, 
ftill needs qualification. The rule of Vishnu, thus expounded, fignifics, 
that a very perverfe debtor, complaining before the king of his creditor's 
enforcing payment, fhall be fined in a fum equal to the debt; it fiill confra- 
didls the text ofMsNU, for that fignifics, that a debtor, complaining before 
the king, fhall be fined in a quaiiet of the debt: to reconcile the apparent in- 
confiflency with the rule of VisiiNU, “ not dilhoneft ” roufibe given as an 
epithet to ** debtor ” in the text of Menu ; and the law, propounded by 
Menu, has needed qualification. This muft be admitted by the wife. 

But, if the debtor be unable to pay the fum by any means whatfoevcr< 
whecl-intereft may be cxafled at the choice of the creditor. 


CCLV. 

Vrihaspati: — -After the time for payment has paft, and 
when the intereft ceafes, on becoming equal to the principals 
the creditor may either recover his debt, or require a new 
writing in the form of whcel-intercft ( chacravriddhij. 


When intereft ceafes,” after accumulating to its limit. 

Relndcara. 


, ArTER the time for payment has part; 


this I 


$ may be co.nfidercdasre. 

lating lo a concerns a 

debt unUroittd as to time. Hence it appears, that, if j creditor, by vio- 
lent methods or the like. exaS payment of a fum Ie„, fej ^ 

before its icnn has expired, or of a debt for no limited tiac, 

tereft ceafes, he thall be puniihed. But. if he can recover it by miu 
ponulatino. no oOinee lhall be impnred ,o .he credim,-. 

Mother text of VxlnxsvAx, (CHXVI a). by 

4X 
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■ ** Or require a new writing'* (that is, a written coritradl) in the form of 
wheel-intercft. Making the doubled fum’ the principal, and ftipulating Ini 
fereft afrefh, he may require a new writing, after cancelling the former note. 


' CCLVL 

CATYiCYANA: — Twice the furn lent fhould always be re- 
ceived by the creditor, if the’ debt hi of long Jlanding; but 
if the debtor do not' pay twice the principal when intereft 
has'ceafed, the creditor may again exa£l an agreement Jor 
. iritereft. “ ' ' ‘ ‘ • 

Twice the fum*‘ is here'mentloned on the fuppofitlon ofadebt confif^ 
fihg of gold Or'the like ; but if clothes or other commodities were lent, four' 
times the value,‘or other multiple ofibt as declared the Jaw, muftbe under-’ 
liood. Accordingly VrikaspaTi fays generally, ** when intereft ceafes/*' 

’‘^‘Wh5n intereft has ceafed” (CCLVI)^ whenihtered has Hopped; if' 
he do not then pay : the text muft be fo fupplied. In that cafe “ the cre- 
ditor may again exaft intcreft making the former debt together with in- 
lereft: his prefent principal, he may (lipulate intcrefl afrefh : and this is the 
whccl-iiitcreft mentioned by Vrishaspatj. Such wheel-intereft is ofthree 
kinds, as declared by Menit- 


CCLVII. 

Menu : — He', who cannot pay the debt at the fixed Ime, 
„ and wiflies to renew the contrafl, may renew it in wri- 
ting, with the creditor’s affent, if he pay^/ the intereft then 
•due; ' ' *■ 

2 . But if, by fome unavoidable accidentj he cannot pay the 
whole intereft, he may infert as 'principal in the renewed 
contra6i fo much of the intereft accrued as he ought to pay. 

‘ ‘‘Then due;*' ihe intereft legally due to thecreditor: paying the whole 

or a part of that, he may renew the contra^' or writing ; that is, tearing the: 

former 
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former Writing, he may execute a new bond. If the whole intereft be 
paid, frefii interell on the original debt only is ftipulated : this is one form 
of wheel-intereft j and in this cafe the exprefllon “he, who cannot 
pay the debt” iignifies one, who is only unable to pay the principal. 
If a part of the interell be paid, intereft may be ftipulated afrefh on the 
principal of the debt together with part of the intereft accrued : this is ano- 
ther form of wheel-intereft $ and in this cafe the exprefllon quoted flgnifies 
one, who is unable to pay the original debt and a part of the intereft. But, 
if he do not pay “ theinterefl then due ** (for the phrafe is connefled with 
the preceding terms), that is, ifhepiy no part of the intereft, hemuft renew 
the debt for the fum then due as a new principal; in other words, he mufl: 
acknowledge it a frefli debt, that is admit the intereft as a debt ; and ac- 
knowledging it a new debt, it follows of courfe, that intereft fliall again^ 
accrue. Or connefting the phrafe with preceding terms, the conftrudlion 
may be thusj ‘ if he do not pay the amount of intereft, he muft renew 
the contra*.’ conftquentiy he matt eette^ chc ^rtteea c>9ST(radi, sa/freing 
as a new principal the original debt with intereft. In this cafe the Cxpref- 
flon quoted flgnifles one, who is unable to pay the original debt and the 
whole of the mtereft ; or that may be the fenfe in ail thefe cafes. 

“ So much of the intereft accrued as be ought to pay this is purpofely 
mentioned to remove the doubt, bow he Ihould pay the intereft; whether 
he may pay any part which is forthcoming, or mufl pay the whole intereft 
at once. In the pteceding text, “ if he pay the inteteft then, due,’* it Is 
fuppofed, that he pays the whole intereft; for no diftiniftion is exprefled. 
Confcqucntly iwo rafts only are fully declared : and by the lall phrafe, ex, 
plained " fo inueh of the intered as may happen to be due,” it is intimated, 
that, after paying fome part of the intereft, he ihould renew the contraB, 
inferting as principal the original debt withr&’meare/irj'part of the inrerelf. 

Such is the notioncntcrtained by CoLnucABjlATTA. Threecafes there- 
fore arife even on this expofilion. 
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^ lipon intcrcft; for in this cafe there is no intcreft upon Intcred? It 
is anfwered, the word is in the fifth, not the fixth, cafci confe- 

qucntly, after fiipulatcd or legal intcreft, intcreft, which was not 

promifcd when the debt was originally contrafted, is whed-intcreft, or m- 
iefeji after tnterejl ; there is no difficulty. Such is the interpretation ap- 
proved by Cii AKDE swara ; for he fays, * the debtor may renew the con- 
trail with intcreft on the principal together tvith fomc part of the intcreft 
accrued, or on the principal alone.* j 

Some explain the firft text, ** if he pay fome part of the intcreft then 
due.” Confequcntly, if fomc part of it be paid, or the whole be 
unpaid, wheel-mtereft may be ftjpulatcd. Two forms of it arc therefore 
mentioned by Me HU, not three j for a third is not fpecified. But when 
the whole intcreft has been paid, if the bond be then renewed, there is 
no whecbintcrcft, but a frefii debt by ibc voluntary ail of the debtor. In 
that cafe intcreft is therefore legal in a moral nicwi but intcreft upon in- 
tereft 1$ immoral. Orthatalfo may be deemed immoral, under the text 
of VRlSIIASrATI (XXXV 7). 

But rigid interpreters thus expound the text: he, who cannot pay the 
whole debt, principal and intcreft, being unable to cfrcfl iiSfuU difeharge, 
but ablCjto^ pay fome part of the intcreft, or the w hole intcreft (that is, un- 
able to pay a certain portion of the debt), muft renew the contrafl in writ- 
ing: he muft ftipulate intcreft afrefli; clfc the renewal of the contrafl 
would be ufclefs: and this has been cxprefily declared by Catya tana. 
How can that be, fince there is not anew loan? Therefore docs Menu 
declare, •• he may infert <u frincipaJ in the renewed conirafl the fum then 
due.” That being the calc, muft a writing be executed, which contains a 
fallacy ? For this caufc docs the legiflatoT add, ** if he cannot pay ; h/er- 
e'ly, n:i fretiudr^ therefore, mentally paying the fum due, let him 

borrow it again. • If fomc alTcts be forthcoming, may, or may not, apart 
of the intcreft be paid therewith? On this paint the fjge adds, *' he hat 
aright to pay as much of the intcreft as is paftiblc ; 


_• lULwrU n-Ct ef tie im. tsl»x ti* tea eiletK-xCt trJsSitrJat tie •stissriJ/ ef 

esaswa'iicfi, 

CCLVlil. 
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CCLVIII. 

Menu; — A lender at intereft on the rifk of fafe carriage 
^ [chacravrUdhi), who has agreed on the place and time, 
ihall not receive fuch intereft, if by accident the goods are 
not carried to the place, or within the time. 

i ^ •! Who has agreed on ihe place and time/* is thus expounded on the au- 
thority of Chande'swara: the debtor lays, “ I will pay the debt at fuch 
a place and at fuch a time and the creditor affents to that propofal. Such 
a creditor is a lender at whecl-intercft, having bargained for intereft of that 
defeription. If he pafs that place and time; if he do not go to that place 
at that time, the creditor fhall not receive fuch intereft, namely wheel-inter- 
eft: of courfehe muft receiveback the fum lent withoutintereft. Hence, 
even ihould intereft prefenbed by the law be ftipulated for a certain time and 
place, it fhall not be received by the creditor, if he do not attend at that 
place and time t for that fmall omiflion annuls legal intereft. 

But CuLtucABHATTA expounds the text othcrwifei the term 
“wheel*’ denotes the ufe of a wheel carriage or the like. A lender, who 
has accepted that by way of intereft, and has agreed on the place and time; 
for inftance, be has “ a journey to Vdrdnasi, or the ufe of the 

carriage fora year, fhall be the only intereft:’* in fuch a cafe, if the debtor 
fail in lime and place, if he do not carry goods xo Vdrdnasi, or do not carry 
goods during the year, he fhall not receive the benefit, that is, the whole 
hire of the carriage. Confequcnily the whole intereft is undifeharged. * 


CCLIX. 

Vrihaspati:— ^ As the orginal debt together with the arrear 
oj intereft becomes a'nca; principal, when wheel-intereft is 
received after the debt is doubled, fo does the ufe of a 
pledge Jorhornehtcomc a nezn principal in a iimilar cafe. 


When wheri-intcreft is_ received after the debt is doubled, as 
in "that cafe the original debt with intereft becomes a re:r principal. 
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fo does the ufe of a pledge alfo bccorhe a new principal in a certain" 
cafe ; that is, even the Ufe and profit of a pledge bear intereft. For c'cam* 
pie; a man borrows money, pledging a cow on thefe terms ; “ this''cow 
fiiali be milked by you, fo long as I do not difcharge the debt;” or, “ this 
cow fltall be milked by you during fifty months;*’ or, ** ihe fhall be millc- 
ed to make good the intereft of the debt.” In this cafe, ftiould the cow 
accidentally die noiwithftandmg the utmoft care, or be ftolcn by thieves' or . 
the like ; then, if the debtor do not give a frefti pledge, the value of ufu- 
fradl and the -principai fum muft bc.paidat the time of difeharging the t 
debt. Blit, if the debtor cannot do lb, then, being fued before the king or 
before a pubhek aftembly, or attending the creditor of his own accord, he/ 
executes a new writing in the form of wheel-intcrcft. In that cafe he may 
execute a bond after paying the value of ufufrueft ; ftiould even that exceed 
his means, he may, add the principal fum to that taluc, and, inferring 
as principal the accumulated fum, execute a new deedj in which flfpu- 
Jated intereft and the like, or legal intereft at the rate of an eightieth part 
and fo forth,, may be eftablilhed by confent of both panics; and he may 
cancel the former note. ‘ 

an obfcrvatloft ftiould be made. When a debt uascontrailed onthefe 
terms, “ let this cow be milked until tlic debt be difchargcd,” but afttrxaris, 
ihecowbeingaccjdcntally loft, whccl-intcrcft isftipulated by the debtor, whom 
thecreditorhas arrefted, it muft not befaid, that, /» y«rAflrfl/fthe%'alueoFthe 
ufe lojl before the renewal of the contradbihould beinferted therein, and the 
intereft fubfequent to it muft follow the rate of profit from theiifc tf the cov> 

On the contrary, any other rate, which may be fettled, fuch as an eightieth 
part or the like, ftiall regulate the intereft ; fer, in faft, it becomes a new debr. 

CCLX, . . - 

VRiHASPA*rt : — This rule concerns an acknowledged debt ; 
but he, who contefts the demand, fliall be compelled to 
pay on proof in court by written evidence or oral icfti-y 
mony. ^ ^ 

> J £ 

Tuisrule, already propoundcd,yarthstcco\eiy of a debt by cxpoftulaiion 

and 
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and Other modes, concerns an acknowledged debt, or one which is afcertained 
to be due. But, if the debtor contcft the demand ^ if he deny the debt, fay- 
ing ** I owe not the fum,” he lhaU becompclled to pay it, when the debt has 
been proved by written evidence or the like, heftiallnotbe forced to pay it on 
the fimple affirmation of the creditor. *»Or by oralteftimony,” the particle 
IS indeterminate, comprehending verbal contradt and the like. For evam- 
ple, the creditor at fome former time demanded payment of the debt from his 
debor, he replied, “I will pay it at the end of a month,” if any honefi: 
man know this fail, the debt may be thereby proved. So long as it be 
unproved, the creditor ffiall not ufe the means of recovery. If he do, 
Vrihaspati ordains a fine. 


CCLXI. 

Vrihaspati: — When the debtor appeals to judicature, or 
when the demand is unliquidated, he fhall never be 
conftramed by the mere aft of the creditor? and he, who 
Conftrains a debtor thus exempted from fuch conftraint, 
fliall be fined according to law. 

If the demand be, for any rcafon, unliquidated or dubious, the debtor, 
who appeals to judicature, fhall not be compelled or forced to pay H<t, 
who conflrains a debtor thus exempted from conftrainc or compulfion, 
fliall be fined and the fine thus ordained muft be underfiood in the caf^, 
where the creditor enforces payment by hts own a£l, or through the king’s 
officers. But, when that is done by the king, expiation muft be perform- 
ed for none has mentioned a fine on r6e Atng himftlf. 

Who is confidered as a debtor appealing to judicature ? The fame legifla. 
tor replies to that queftion. 

CCLXII. 

Vrihaspati:^ — A debtor is confidered as appealing toj'u- 
dicature, when he fays, “ I will pay whatever 11^11 by 
law be declared to be due.” ■' 
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** WiiEK he fays a debtor, who ftjs &c. A debtor appealing to judi- 
cature fcnyazadij pleads or claims {z.aJat:J adual proof of a fadl 
fcnya ) , fuch as legal evidence and to forth 

The fame lawgiver explains a demand unliquidated 

ccLxm 

VrThaspati: — The demand is confidered as unliquidated, 
when a difpute arifes between the two parties on the fpecies 
lent, or its number, weight, or meafure, on the value of a 
pledge or the like, on the amount of intereft, or on the qiiejli- 
on whether the fum be, or be not, due. 

On the fpecics lent on the nature of the property lent, whether it be 
gold, filver, or other fpecies For indincc , it is afcerlained, that the debt 
bears jnterert at the rate of an eightieth part or ihe like, and it is allb ad- 
mitted by the debtor, that he contraflcd the debt in fuch a month and year j 
but It IS quelliotied, whether the fpecies lent were gold or filvcr. So, ** on 
Its number, Height, or meafure,” it isqueftioocd, uhether a hundred pieces, 
or eightj , were borrowed. Under the term ** and the like” is compre- 
hended flavery and fo forth. 

The Retndcara. 

The meaning IS, when a fine has been pledged, it is queflioncd whether 
his fcrvice were afllgncd for one or two months. Under the term *' ind the 
like” are comprehended the qucftions, whether a pledge uere afllgncd, or a 
furety gi\en “ On the amount of intcreft,’ the doubt is, whether the loan 
bear intereft or not, or whether the rate bean eightieth pirt of the principal. 

“ On the queftion, whether the fum be, orbe not, due ,”forinftancc, the 
debtor queftions whether he rccewcd the loan or not, whether he repaid it 
or not , in other ^sords, whether It be due from him or not the verb (i/j , 
give) here fignifics payment When a difpute or difagrccmcnt arifcs be- 
tween the two parties, namely between the claimant and refpondent, lint 
debt, concerning which it anfes, is a demand imliquidatc 1 fhe queflionj 
abo>cmcntioncd arc intended by the term difpute. Accordingly Menu 

(CCAWHI) 
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(CCXXXIII) direfts, that the kingftiall enforce payment oF a debt proxci 
by evidence to be juftly demandable from the debtor That text has beer 
already expounded 

But when a dcb*or dentes a yuft debt, Mesu declares, that the kin^ 
flnll enforce payment to the creditor of what is proved by e\ idence, and ex. 
adl a fine from the deb or 


CCLXIV 

Menu — In a fuit for a debt, which the defendant denies, let 
him {the king) award payment to the creditor of uhat, by 
good evidence, he fhall prove due, and exafl a fmall fine, 
according to the ciramQances of the debtor, 

“ Which the defendant denies , * which he difowns 

The Ritnacara 


In a fuit for a debt, which the debtor denies, affirming, that he oivcs 
lum nothing 


Cui,LUCABHATTA 


Consequently the debtor who affirms that he owes nothing, the 
1 mg fhall compel to pay to the creditor what fhall be proved due by oral 
and fo forth 

The king fhall exaft afmallfine, bccaafc the defendant deniedajufl debt 

The Rctiiacara 

CoLLUCABHATTA ftates * according to the circumflanccs o(the dc6 
tor * For mftance, in a cafe of denial, the king fhall exafl, sccordm" 

,hc circumftmccs of the man. a left fine than the full amerceaj-nf ^ 

theamount of the debt which will bcmeiitioncd 

VrI maspati dmOta r fine on the niej„„ , 
of a debt ret proted by et.dcnee, orda.nmj 

rZ "“ttHramsa 

debtor 
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<3tbtor exempted from fucK conftramt, fiiall be fined according to law 
\\ hat fort of fine fhould be impofcd? Menu replies to that queftion 

CCLXV. 

Menu -—In the double of that fum, which the defendant 
falfely denies, or on uhich the complainant falfely de- 
clares, fhall thofe two men, xvilfuUy ofFendmg againfljuf- 
tice, be lined by the king. 

Tub defendant, \\?ho denies the debt, oifendmg intentionally, or the 
claimant who prefers a falfe claim for fo much money, lhall be fined m 
twice the amount contefted , becaufc thcle two men, the debtor and 
creditor, offend agamff juflice. 

The Rttnacara, 

A QUESTION here occurs for difcuflton the exprcfllon ufed by Vr iiias- 
JPATi, * he, who confirams <S:c * fignifics one who takes meafures adapt- 
ed to the recovery of the fum The lame is here fignificd by the expref- 
fiom “ that fum, on which the complainant falf ly declares;*' for a falfe 
claim in thefc words, “ pay my debt, which is due from thee," is a mea- 
furc adapted to tlic recovery of the fum Non, if a man only declares 
falfely on the fum, and does not proceed to the adlual recovery of it, 
he fliall be fined in double that fum, but, if he proceed to the utmoft length, 
the amercement xs no greater which is a difpanty in the law. If this 
be alleged, the anfwcr is, that the derivation of the term, *' who con- 
flrains," fuggefts one, who takes meafures adapted to the recovery of debts; 
It does not neccffinly fignify the utmoft procefs Hence VrIiiaspati 
and Menu concur and whether or not a greater fine fliould be cxailcd if 
the falfc demand be enforced, may be difcuffcd under the title of fines 
But here another fine (that is a fine on the debtor) is incidenially propound- 
ed by Menu 

Tins text, ordaining a fine equal to double ihc amount contefied, mufl 
be underftood of the cate, w here the debt is denied knowing it to be juff 
Of claimed knowing it to be falfc Such is the opinion of Cuttuc^- 

CCLXVI 


8HATTA. 
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CCLXVI. 

Ya'jnya'W’Alcya: — Should a debt, which was denied, be prov- 
ed by evidence, the defendant muft pay the futn and unequal 
, fine to the king ; and he, who prefers a falfe claim,, mull 
pay twice the fum, which he demanded. 

“Dekied;” djfownedj if the debtor affirm, *' I owe it not.” Should 
that debt be proved or eftablifhcd by the evidence of witnclTes or the like, 
he muft pay a fine to the king equal to the debt contefted. But, if a falfc 
claim be preferred, the claimant muft pay a fine to tlie king equal to 
twice the fum, for which he fued. 

This text of Yajnyawalcya, prefcribing a fine on the debtor equal 
to the amount of the debt, muft be adduced when there is no intentional 
offence. There is not any inconfiftency. 

The Retndeara* 

I 

CoN'SBQOENTLY there is in faft no variance between Cuelu' cabkatta 
and the Retaicflrai for the intentional offence can only be theconfcious af- 
firmation of a falfehood. 

Some hold, that, fince the pcifon, who (ball receive the fum, is not men* 
tioned in the text of McnO (literally tranflated, *' tbofc two men, wilfully 
offending againftjuftjce, fiiall be forced to pay a fine t^ual to double that 
fum’’), the meaning of the precept, that the debtor ftiall be forced to pay 
twice the fum, is, that he lhall pay the fum in queftion to the creditor, 
and a fine of the fame amount to the king. Confequently a fine on the 
debtor, equal to twice the fum contefted, is not ordained; the creditor 
alone ftiall pay a fine equal to double the fum contefted, if he prefer a falfe 
claim: and this alfo coincides with the text of Ya'jnya walc ya; for 
both ditc£l, that in whatew cafe a fine equal to the debt ftiall be paid 
by the debtor, in a fimibr cafe twice the fum muft be paid by the creditor. 

That cannot be i for it is unrcafonable to impofe a double fine for an 
equal offence. 


ccLxvn. 
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CCLXVII. 

Ca'tya'yAna : — Any creditor, who liaratTes a debtor ap- 
pealing to judicature, Ihall forfeit that claim and pay an 
equal fine. 

It flioutd not be argued from the coincidence of this text of Catya'- 
VANA cited in the MndcJJjaia^ that a fine equal to double the fum intends 
the forfeiture of the fum claimed and an equal fine. Were it fo, the fine 
would not be double, fince one of the confiituent parts of that ptuft/pU 
xvould havc^no exigence. Tlie laft hemifttch in the text of YA'jNYArvAi,- 
CYA mud be underdood as relating to the confeious exhibition of a falfe 
claim. Accordingly 


CCLXVIII. 

Yama declares: — If a rich debtor, through diihonefl per- 
verfenefs, pay not his debt, the king fhall compel him to 
difeharge it, and may take from him twice the fum as a fine. 

Therefore, exa<ding from the debtor twice the amount of the debt as 
a fine, the king fhall compel liim to pay it, namely the debt; for that mud 
be fupplied. But, if he begin by denying the debt, though confeious of 
owing it, and afterwards, being brought into court, acknowledge the debt 
before thc_ writing or other evidence be produced, he (hall only be fined in 
a fum equal to the debt; for half the fine in quettton is ordained when 
defendant himfclf acknowledges the debt. 

CCLXIX. 

Vya'sa: — After denying the claim, fhould the party him- 
felf acknowledge the due, it is confidered as a tardy ac- 
knowledgement, and the fine ordained is half of that, 
rahich is impofed in the cafe of ohjlinate dental, 

^ -Of that fine, uhich is impo/ed in the cafe of obfiinate ycnial. By pa- 
rky of reafoning, fliould he acknowledge it in court upon refieftion, though 
previoufly unconfcious of the debt, the fine fiiall be half the debt in queftion. 

This 
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This text of Ya jnyawalcya, though not inferted m moft copies 
under the title of loans, is infcrtcd in this place, becaufc it has been quoted 
by Chahdeswara, and corrcTponds with texts of Menu and others, 

CCLXX. 

Vyasa.*. — The claimant fhall pay twice the fum, for which 
he preferred a falfe claim : 

2, The rule fhall be the fame, in refpeft of either party 
who may be confuted, if a confideration be //?ecia/^ plead- 
ed ; and likewife m refpefl of either party who may be caft, 
fhould a former decifion be alleged, 

♦* A CONSIDERATION j’* a fpccia! caufe. 

The Rethaccra* 


The following text explains a fpecial caufe. 

ccLxxr. 

Na'reda:— When the defendant acknowledges the rauipt 
of the fum, as declared by the plaintiff, but alleges a con- 
fideration, It IS deemed a Ipecial plea (pratyavajeandaj. 

The defendant, or debtor, acknowledg-s the receipt of tbt fum, but an- 
fwcrSj “ It ts true I received the money, but it was given by thee as a gra- 
tification for the accomplifhme'it of thine own bufinefs. ’ In this caf^ alfb 
the rule is the fame , either p^rty being call, whether he be claimant or de- 
fendant. (hall be fined in twice the amount For mftance, at the clcjfe of 
the fuit, if the gift of the fum as a gratification be proved, the claimant n^ajj 
be fined m twice the amount , if the debt be proved, the dchtoz Jhall 

am'TCtn'ent, Ca'tya'yana has explained /if //w of prior dccifiojj 

CCLXXII. 

Ca'tvaSaNa: — If a man, though caft at W, revive thp 
fmt, he fliould be confidcred as one previoufly confuted 
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and is called an appellant 'from a former decifion (prdn- 
tiydya ), ' 

For inftancc ; a creditor, call, in a fuit formerly inftitutcd before one um- 
pire, again declares before another judge, “ this man is my debtor.” That 
claimant lliould be anfwered by the defendant with this pica ; “ he has been 
already caftby me;” and that plaintiff is called an appellant from decifion, 
or one whofe fuit has been already decided. In that cafe, whoever is cad, 
fhall be fined ,* whether the claimant be cad, or the defendant, in confe- 
quence of the former decifion appearing t0 be unjufi, or on other grounds, 
** Likewjfe / ’ that is, he fhall be fined in double the fum. 

ccLxxiir. 

Menu : — A debt being admitted by the defendant, he muft 
pay five in the hundred, as a fine to the kirig ; but, if it be 
denied and provedt twice as much : this law was ena£led 
by Menu, 

This text is expounded by Cvllvcabhatta, Chandeswara and 
others, as relating to fines. Confcqucntly, a debt being firfl difowned, but 
afterwards voluntarily admitted by the debtor, on bi$ being merely brought 
into court, he muft pay an amercement of five in the hundred, or a twen- 
tieth part of the debt. But if it be denied, and the debtor perlift in difown- 
ing It even in court, and it be proved with much trouble by a writing or by 
the evidence of witnelTcs or the hkc, be tnuft pay twice as much, or ten in’ 
the hundred. Cullucaduatta concurs in this cxpofition. 

On the fubjeft of the firft. hemifticb, Na'red a propounds a lavV, 
CCLXXIV. 

Nareda:- — But, if a rich debtor, through dilhoneft per- 
verfenefs, pay not his debt, the king may take only a 
twentieth part of the fum, if circnmjlances be very favour^ 
able to the debtor , or if he acknowledge the debt in court. 


That 
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That fum, which a rich debtor withholds through dilhoncft pervcrfencfs' 
the king (hall compel him to-pay to his creditor, and may himfelf takej 
as a fine, a fum amounting to a twentieth part of the debt : and this muil be 
undeillood, when the debtor voluntarily confcfTcs the debt in court ; for it 
correfponds with the text of Menu ordaining five in the hundred. 

And this alternative in refpedh of moderate fines fiiould be regulated by 
the qualities of the debtor, his clafs, and his circurallances. 

The Retndcard^ 

On the fubjeftof the lad hemillich, YAjNyAwALCVA propounds a 
rule. 


CCLXXV. 

Yajnyawalcya A debtor fhall be forced to pay to the 
king ten in the hundred of the fum proved againft him ; 
and the creditor, having received the fum due, muft pay 
five in the hundred towards defraying the charges of judica- 
ture* 

The fum being proved, the debtor fhall be forced to pay ten in the hun- 
dred, as a fine to the king, making good that amercement out of his own 
funds. The very fame glofs is delivered m the Dlpacalica ; and this muft be 
acknowledged as the opinion entertained by the author of the Mndcjhard. It 
concerns the denial of a debt j for it coincides with the text of Menu, ** if 
it be denied, twice as much ” (CCLXXIII). 

The hft part of the text of Ya'inyawalcVa conveys this fenfcj the 

creditor alfo, having recovered his debt awarded by the king, muft pay 
in thchundred ora twentieth part to him. as wages, or tvjcards defraying 
the charges of judicature. 

A MAN. fuhjra to Amercement under thefe texts, (hall be forced to m 
double the debt, a fum equal to the debt, or tch ^ 

fine being mitigated aeeordms to fi.= <Icgre= of virtue hepo/Teires, or 

'^h'cumftanccs 
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tJrcumftances taken Into confidcration. This is declared. But if the dehu 
or, coming into court, confefs the debt, he flnll only be forced to pay half 
as much. This is alfo declared. Confcquenlly a priell, a virtuous foldicr 
cr the like, and a very indigent debtor, mull pay five in the hundred; but, 
if he perfifl m his denial even in court, ten in the hundred; for this conduft 
is fuppofed to be preceded by knowledge of thefaft: but, if he were un- 
confeious, half as much. In general, a rich foldier and the like Ihall be fined 
in a fum equal to the debt, or in half that amercement, according to circum- 
ftanccs as abovementioned, if he deny the debt through ignorance; but twice 
as much, if he were confeious of owing the fum. 

On this fuhje£l Chakde^swara has faid in his glofs on the hll hcmiftich 
of the text (CCLXXIIl), * he fhall he fintdin twice as much as is the amount 
of the debt.' That is liable to objection ; for it would be a vain repetition of 
the double fum mcntiwied ia another text of Menu (CCLXV), ‘ 

- . .r . 

lit like rfianner Ihould the various fines on the creditor, in the cafe 'of a 
falfe claim, be regulated according to cUr» and fo ‘fotth. Na'reda men- 
tions a dill.n£tion in refpedl of the fcrvile clafs, 

CCLXXXT. 

Na'reda: Should the Tons of twicc*bonT men hy t\'omcn 
of the fervile clafs adv^ance falfe claims, let llic king caufe 
their tongues to be drawn forth and pierced with a fliarp 
inflrcment. 


As for the following opinion, we think, it appears inadmi.Tjble, bccaufc it 
is unauthorized by CiiandCswara, V.\ciicsrATi, '‘Su'eap/Cm, COl- 
ItfCABllATTA, and BiiAVADE VA. 

Tnc phrafein the text ofYx'jsYAWAi.CYA (CCLXXV), which ii .ex- 
plained “ fliall be forced to pay by the king,*’ being adduced in reply to the 
queflion arifing on the preceding text (CCLXXVIII),* ‘by whom flull 

• tt* teiJe ct Y* jiTAWALCTA, i** Tfife CCL3CXV1II iai.~atduKl/ yteet-ci ti* ttrfe CCLXXV 
(Set YriSTAWAlCTifCIl J,T. 41 . 
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performance of fomeindsfpenfable duty, or during,cUrem6 
illnefs, or while a creditor keeps him confined, lliould ap- 
propriate the vcealth of his wife, he fliall never, whtls 
his dijlrefi lajls, be compelled to rellore it. 

“ Or while a creditor ^eeps him confined, * while a creditor or other pef- 
fon becomes the occafion of his nounfhment being fufpend-d or the like 

The TiipacalicCi* 

From the mention of “ hufband ’ in this text it follows, that the wealth 
of a woman, borrowed by any other perfon, muft neceffanly be repaid * 

The twenty topicks, comprifcd under the forenfick title of loans and pay- 
ment, have been thus briefly difcuflcd 


* Souc renuTlci on tbe Cubjeil of pl«d£«9, wb cb were Aibjoined in this place I have trasirerred to ibc 
'Siapter on pledger 
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